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PAYMENT CHECKS WITHOUT CHARGING THEM 
AGAINST DEPOSITOR’S ACCOUNT 


Where the cashier bank and one the bank’s depositors enter 
into conspiracy defraud the bank having the cashier pay 
checks drawn the depositor without charging them against the 
depositor’s account, both the parties are responsible the bank 
for its loss. was held recent case, Columbia Bank Lodi 
Markgraf, 218 Rep. 712, decision the Supreme Court 
Wisconsin. 

this case the defendant was depositor the plaintiff bank. 
The cashier the bank was the defendant’s brother. The plaintiff 
bank alleged that the defendant drew series checks against his 
account the bank, aggregating $2,400. These checks were pre- 
sented and paid times when the defendant did not have sufficient 
funds standing his pay them and the checks were not 
charged against the defendant’s account the books the bank. 

the lower court the defendant demurred the complaint and 
the court sustained the demurrer, meaning that even though the facts 
alleged were supported proof, the defendant would not liable 
the bank. The court’s reason for holding was that the complaint 
did not set forth any proper allegations, fraud. The Supreme 
Court reversed this decision and overruled the demurrer. hold- 
ing the court said: 


true that the complaint not replete with charges fraud 
and misappropriation funds, but does set forth facts very clearly 
showing that the cashier the bank and the defendant, his brother, 
conspired defraud and cheat the bank. Good pleadings consist 
stating clearly the facts which show the legal intent charged. was 
not even necessary, perhaps, state upon information and belief that 
the defendant and his brother conspired defraud the bank. That 
conclusion could legitimately drawn from the facts pleaded; namely, 
that the checks were drawn the defendant and paid the bank, 
but intentionally withheld from the defendant’s account with the bank, 
thus showing that over $2,400 should the the defendant 
the bank, where, matter fact, had eredit, because the 
checks were not charged him, but held for the cash account. This 
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court has labored strenuously teach lawyers plead the facts that 
constitute the cause action rather than plead conclusions that may 
drawn may not drawn from the alleged facts. the 
facts the complaint are true, follows matter mathematics 
that the defendant indebted the bank the sum alleged. 
also clearly appears there was secret understanding conspiracy 
between the cashier the bank and the defendant defraud the 
bank this method. Such would render both parties 
liable, and the defendant escape the consequences his fraudu- 
lent unlawful act pleading that entered into conspiracy 
perform such act with the the bank. Both would equally 
liable the bank for the sums taken from its custody, and 
appears from the allegations the complaint that the de- 
fendant profited this unlawful act the part 


BANK DIRECTORS NOT LIABLE FOR LOSS CAUSED 
CASHIER’S FRAUD 


The directors and officers bank are sometimes held responsible 
for losses depositors caused mismanagement the bank’s affairs. 
Where such liability imposed generally found that the directors 
and officers have been remiss their official duties. The directors 
and officers bank were held not liable for losses caused certain 
depositors through the fraudulent acts the bank’s the 
ease Cory Mann George Corporation Old, Fed. Rep. (2d) 
803, recently decided the United States Court Appeals. 

this appeared that the Cory Mann George Corporation 

two other corporations, Norton, Lilly Co. and the Northern 
Coal Co., plaintiffs the action, were depositors the Commercial 
Exchange Bank Norfolk, Va. The Norfolk manager these cor- 
porations, Odend’hal, acting collusion with the cashier the bank, 
Glennan, and bookkeeper the bank’s employ, misappropriated 
funds belonging the plaintiff corporations. Odend’hal was com- 
plete charge the bank accounts the three plaintiff corporations. 
The frauds were committed charging against the accounts personal 
Odend’hal and Odend’hal’s personal account 
checks payable the plaintiff corporations. None 
directors employees the bank, with the exception the cashier 
and bookkeeper, already mentioned, had any knowledge the fraud 
which was being perpetrated. some the fraud was con- 
from the plaintiff corporations the sending false 
statements account showing the corporation’s balance should 
have been and would have been the fraudulent transactions 
had not 

After the frauds complained had been committed, the Com- 
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mercial Exchange Bank’s affairs were taken over two other banks. 
The Commercial Exchange Bank was liquidated and the depositors 
were paid full. During the period liquidation, the plaintiffs 
learned the facts which this action was based but they did not 
institute suit until two months after the liquidation had been com- 
pleted and the depositors paid full the amounts due them shown 
the books the bank. holding that the officers and directors 
the bank, other than the were not personally responsible for 
the losses sustained the plaintiffs, the court wrote part follows: 


first question has been argued though wrongfully draw- 
ing against the accounts complainants Odend’hal had drawn out 
their funds, and that the directors were liable complainants for al- 
lowing him so. however, that the personal liability 
the directors, existed, could not rest upon this basis. When 
funds complainants were deposited with the bank general de- 
posit, they ceased funds complainants, and became the prop- 
erty the bank, and the bank thereupon became mere debtor 
complainants for the amount the deposits. When, therefore, funds 
were thereafter paid out checks which were improperly charged 
the complainants, this does not mean that funds com- 
plainants, but funds the bank, were improperly paid out, and, far 
complainants are concerned, merely that improper charges were 
made against their accounts. 

the deposits the wrong account did not 
impair the rights the real depositor against the bank; but the pay- 
ing out funds checks drawn against the account which they 
were improperly was improper diversion the funds 
the bank, and not the depositor. The rights the complainants 
their deposits the bank were not affected the wrongful charges 
and eredits, which merely concealed the wrongful diversion the 
funds the bank. Their right recover account the negligence 
the directors depends, therefore, upon their ability show that 
their loss depositors was due the losses the bank, and that these 
through the negligence the directors. 

trouble about the law applicable this branch 
the case. Directors are not insurers, nor are they technically trustees. 
They are agents the corporation, charged with the supervision its 
business, and, such, bound use that degree care which or- 
dinarily prudent and diligent men would exercise under similar cir- 
Ed. 662; Bates Dresser, 251 524, Ct. 247, Ed. 
388; Williams Fidelity Loan Savings Co., 142 Va. 43, 128 
615, 664. The rule their liability well stated 
Justice Fuller the case Briggs Spaulding, just cited, 

degree required depends upon the subject which 
the They are not insurers the fidelity the agents 
they have appointed, who are not their agents but the agents 
the corporation, and they cannot held responsible for losses re- 
sulting from the wrongful acts omissions other directors 
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agents, unless the loss consequence their own neglect duty, 
either for failure supervise the business with attention 
neglecting use proper care the appointment agents. Morawetz, 
seq., and cases.’ 

that rule the facts this case, not see how the 
loss the wrongful payment Odend’hal’s checks, 
the wrongful crediting him deposits belonging the Cory 
Mann George Corporation, can said have resulted from any 
negligence the directors. was, course, wrongful act the 
part the cashier pay out the money the bank Odend’hal 
this way; but the directors did not authorize it, and far 
see they did not leave undone anything which they should have done 
which might have been prevented. argued that they should 
have called the passbooks the and had them checked 
with the books the bank; but, this had been done, not certain, 
even likely, that the fraud would have been prevented discovered. 
The cashier and bookkeeper, who made false entries and certified 
false statements account, would certainly not have revealed the 
discrepancy between the books the bank and the books complain- 
ants, nor likely that they would have allowed the checking 
done one who would have discovered it. 

not think that the directors should held negligent 
and mulcted damages for failure adopt what this day would 
unusual precaution. The modern practice banks not 
check passbooks, but send the depositor statements account, 
with his checks vouchers. The self-interest the de- 
positor can ordinarily depended upon protest against the charg- 
ing checks other persons against his account; and not think 
that the directors were guilty negligence because they did not fore- 
see that what would ordinarily sufficient safeguard would 
the collusion between their faithless cashier and the 
faithless manager complainants. said Judge Wallace 

are not deemed remiss because they did not resort 
exceptional methods, because they relied the super- 
vision over the books and accounts, because they reposed confidence 
his reports the amount and other clerical details the assets 
and liabilities. They were under duty observe the extraordinary 
short which bank cannot protected from the crimes 

have studied carefully, not only the report the special 
master, but also the evidence the case, and are satisfied there- 
from that the directors exercised reasonable care their supervision 
the bank, and that there evidence failure their part 
measure the standard the reasonably prudent man prescribed 
the law. are satisfied, also, that the loss which resulted from 
the fraudulent conduct Odend’hal and the eashier could not rea- 
sonably have been foreseen prevented the directors, and there- 
fore could not said have been any lack care their 
part, even there had been lack care other respects. other 
words, the evidence does not establish negligence, nor does show 
that the acts omissions relied upon being negligent were the 
proximate cause complainants’ 
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BANK LIABLE PAYING CHECKS DRAWN DEPOSITOR’S 
AGENT 


When agent opens bank account his principal’s name, but 
without the principal’s knowledge, and draws checks against the ac- 
without authority, the bank will liable the principal for 
the amounts drawn. 

This conclusion was reached recent decision the Supreme 
Judicial Court Maine, American Lumber Sales Co. Fidelity 
Trust Co., 141 Atl. Rep. 102. 

this case appeared that the plaintiff, American Lumber Sales 
Co., had its home office Philadelphia and branch office Portland, 
Me. The plaintiff carried two accounts the First National Bank 
Portland, Me. One the accounts was the name 
Lumber Sales Co., Fred Schoepee, District Schoeppe 
had authority draw against this account. The other account was 
account’’ against which the plaintiff company alone had au- 
thority draw. 

While these accounts were existence, one Mr. Crory, clerk 
the employ the First National Bank, left that institution and en- 
tered the employ the defendant, Fidelity Trust Co. Thereafter 
introduced Mr. Schoeppe the treasurer the defendant trust com- 
pany and informed the treasurer the nature the two accounts 
with the First National Bank. Later, acting with authority 
from the plaintiff company, Schoeppe opened account with the 
defendant bank under the title ‘‘American Lumber Sales Co., Fred 
Schoeppe, District also opened account under the 
title ‘‘American Lumber Sales Co., Fred Schoeppe, Special 
This second account was opened without the plaintiff com- 
pany’s authority knowledge. 

The day after the two accounts were opened, the defendant bank 
wrote the following letter the plaintiff company Philadelphia: 


Trust Company 
Me., February 12, 1921. 

Lumber Sales Co., Philadelphia, 
have been favored with account the American Lumber Sales Co., 
Fred Schoeppe, district manager. 

our files may complete, will you kindly furnish over 
authorized official signature letter authorizing Mr. Schoeppe 
conduct the account that capacity and such other information 
may occur you that will facilitate the proper handling the 
account. 

you our appreciation this account and our 
earnest desire serve you, beg remain, 

truly yours, 
Norton, 
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The secretary answered this letter return mail stating: 


beg advise that Mr. Schoeppe, district manager this 
company Portland, Me., authorized conduct account with 
your good bank. All checks this will drawn Mr. 
Schoeppe ‘District Manager.’ 


The trust company, however, did not inform the plaintiff com- 
pany the fact that the latter’s agent had opened special ac- 
count its name. This action was brought recover moneys which 
the agent withdrew from that account without authority. holding 
that the defendant bank was liable the court said: 


upon this correspondence that the bank seeks justification 
for its subsequent conduct the two accounts involved this action. 
seeks establish these letters authority for payment the 
moneys the special account upon the check the district manager, 
but are not that its contention this regard can 
sustained. 

letter the company from the treasurer the bank 
February 12, 1921, informed the reception ‘an 
account the American Lumber Sales Co., Fred Schoeppe, Dis- 
trict Manager.’ failed disclose the company that the bank 
had been ‘favored’ with second account the the company 
marked ‘Special Account.’ The contents this letter can only 
fairly construed refer single for reply and 
statement authority the district manager conduct ‘the’ account 
bearing the title designated the letter, not authority conduct 
two nor account like title, but designated expressly 
‘Special Account.’ 

reply the company was likewise limited. The limitations 
the letter inquiry the bank, think, necessarily limit the 
the letter the company reply. The two must read 
together, and read confer upon the bank the right only accept 
single from the district manager and permit his withdrawal 
thereof his check ‘district manager.’ And the light the 
knowledge then possessed the officers the bank the an- 
thority previously conferred upon the district manager conduct the 
the First National Bank, are opinion that the bank 
the ‘special account’ and permitted the district manager 

receiving the deposit from the district manager for the 
eredit the plaintiff company, the relation between that company 
and the defendant was that depositor and banker, and the defend- 
ant became the debtor the plaintiff for the amount the deposit 
placed its Heath New Bedford Safe Deposit, Co., 
184 Mass. 481, 215. The deposit was the plaintiff’s property 
even though its existence was unknown. Brown Daugherty (C. C.) 
120 526. Having accepted the deposit, bank protected pay- 
ing out the deposit only where has order from the owner the 
deposit himself one authorized act for him. 540; 
675, and cited. And while Mr. Schoeppe district man- 
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ager was fact general agent for the local branch the company’s 
business over which exercised supervision, and the absence 
notice the contrary was presumptively possessed the powers 
general agent (Wood Finson, Me. 459, 911), his principal 
had the right limit his authority conduct its bank deposits; and 
the bank, the extent its knowledge these limitations, bound 
them (Bryant Moore, Me. 84, Am. Dec. 96; Barnard 
Ageney, 191). 

from the testimony the defendant’s treasurer that 
the time the ‘impressed fund’ (the authorized and ‘special 
account’ were opened the then treasurer the defendant and its chief 
knew the established method under which the bank 
had been conducted this district, and modification 
this arrangement was communicated them. They knew the ex- 
isting limitations upon the authority the district manager, and the 
bank chargeable with this knowledge. al. Windsor Sav- 
ings Bank al., Vt. 487, 494, 993; Lowndes City Na- 
bank knew that the ‘special account,’ use the words its treasurer, 
was ‘controlled entirely the Philadelphia and that ‘the 
original statement the Philadelphia went Philadelphia 
presumably monthly.’ must held have known that with- 
drawal this the district manager had never been au- 


answer the trust contention that the liability 
should fall upon the plaintiff company because its failure examine 
the bank’s statements and checks, the court pointed out that 
the plaintiff was ignorant the fact that the account had been 
opened and said: 


defendant, however, invokes the rule that bank depositor 
under obligation examine within reasonable time and with rea- 
sonable care the the deposit rendered the bank, together 
with vouchers canceled checks returned and report within rea- 
sonable time any errors discovered. 533. attention 
the diversity opinion existing different jurisdictions the 
effect delegating authority unfaithful employee examine 
accounts evidencing his own wrongdoing, but argues that under either 
these rules the plaintiff was negligent. 

National Bank Birmingham Allen, 100 Ala. 476, 
So. 335, 426, Am. St. Rep. 80, held that knowl- 
edge the dishonest employee imputed the depositor. 

529, that court takes the ground that the depositor 
chargeable with such information honest employee unaware 
the fraud would have from examination the 

Leather Manufacturers’ National Bank Morgan, 117 
96, 116, Ct. 657, 665 (29 Ed. 811) the 
delegation the depositor’s duty examine his accounts em- 
ployee who misappropriates the deposit, the court holds that: 
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rule laid down that will cover every transaction 
between bank and its depositor, sufficient say that the latter’s 
duty discharged when exercises such diligence required 
the the particular case, including the relations the 
parties, and the established known usages banking 

measure duty placed upon the depositor the United 
States court accords with the concept due care generally embodied 
the term ‘negligence,’ and with the settled rules law this 
state determining liability for that wrong. 

the instant case, however, neither this rule, nor the varying 
rules other jurisdictions can apply. The plaintiff had 
knowledge the existence the deposit. did not authorize its 
district manager open the account. clearly did not delegate 
him the duty examining statements vouchers. failure 
supervise the deposit the bank’s account it, upon the record, 
attributable its ignorance the existence the ‘special account.’ 


further appeared this case that the plaintiff company’s agent 
had individual account the defendant bank and that indorsed 
checks payable the company and deposited them this account, 
misappropriating the proceeds. holding that the defendant trust 
company was also liable for the amount such misappropriations, 
the court said: 


closely analogous state facts appears Schmidt Gar- 
field Nat. Bank, Hun. 298, 252. that case, the 
absence the plaintiff, his clerk gained possession checks payable 
the plaintiff’s order, indorsed each ‘C. Schmidt, Geo. Langard,’ 
deposited them the defendant bank his personal checking account, 
and subsequent withdrawals misappropriated the proceeds. The 
bank was held liable. 

Wagner Trading Co. Battery Park Nat. Bank, 228 
37, 126 347, 340, the facts seem bring the case 
directly point. There the president the trading company in- 
dorsed fifteen checks payable the company, ‘Wagner Trading Co., 
Wagner, Pres.,’ and deposited them the credit his personal 
account with the defendant bank, which made collection the usual 
and paid out the proceeds from time time the personal 
check Wagner. The court says, citing authority Ward City 
Trust Co., 192 61, 585 (recently cited with approval 
this court Gilman Carriage Co., 125 Me. 108, 131 138): 

[the bank] accepted the checks payable the plain- 
tiff and indorsed Wagner president the plaintiff for deposit 
the account Wagner himself, did its peril ascertain 
whether Wagner had authority indorse them his indorsement 
transfer the money paid thereon his personal account.’ 

again: 

Wagner had such authority, title the money question 
never passed the defendant and received it, did without 
authority and must account and make payment the owner.’ 

the Standard Steam Specialty Co. Corn Exchange Bank, 
220 478, 116 386, 1918B, 575, the court says: 
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Any person taking checks made payable corporation, which 
act only agents, does his peril and must abide the con- 
sequences the agent who indorses the same without authority, 
unless the corporation negligent otherwise precluded 
its conduct from setting such lack authority the agent.’ 

extended discussion decisions bearing the question here 
issue found the note 1918B, 576, and more recent 

authority necessary, the foregoing seem abundantly 
justify the that the case bar the defendant should 
reimburse the plaintiff for its losses through the bank’s acceptance 
its for deposit Schoeppe’s personal account. The transac- 
tion was irregular its face. Already two company accounts were 
running with the bank, one unknown and unauthorized the com- 
pany but record the bank. For Schoeppe offer for deposit 
his personal account paper its face payable the company, when 
there were that institution company accounts regularly receiving 
its deposits, was contrary the usual course business that 
think should have put the bank sharp inquiry. 

“The language the court Knoxville Water Co. East Ten- 
nessee Nat. Bank, 123 Tenn. 364, 131 447, pertinent: 

think this true, whether the employee offering such 
checks president, manager, treasurer, any other officer agent 
employing corporation. And think bank, which under 
these accepts such deposit the individual credit 


employee subject his individual and disposition this 
way, has little ground upon which urge that such employee was 
thus acting within the apparent scope his authority.’ 


The total loss sustained the defendant trust company this 
was $7,021.09. 


HOLDER CHECK CANNOT ENFORCE AGAINST 
DRAWEE BANK 


Where the bank upon which check drawn refuses pay 
upon presentment, the holder cannot compel the bank pay unless, 
course, the check has been certified. the case uncertified 
check, the holder’s only recourse against the drawer and prior in- 
dorsers, any. This another way saying that check does not 
operate assignment the deposit against which drawn 
favor the payee. the drawer check fails before pre- 
sented the bank justified refusing payment and the holder has 
recourse against the bank. His only right look some prior 
indorser file his claim creditor the insolvent drawer. 

This rule was applied recent decision the Supreme Court 
Nebraska, Harrison State Bank First National Bank Omaha, 218 
Rep. 92. this case appeared that the plaintiff bank and 
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another bank, both located Harrison, Neb., were the practice 
clearing daily each day’s business between the two banks. The method 
which they adopted was for each bank give the other check 
correspondent for the total amount the checks presented. 
February and February 1924, the check which the plaintiff bank 
delivered the other Harrison bank was larger than the check which 
received from that bank. The two checks which the plaintiff de- 
livered the other Harrison bank were collected, but the two checks 
which the plaintiff received were refused upon presentment because 
the failure the other Harrison bank, the drawer the checks, 
the meantime. 

The plaintiff brought this action against the defendant bank, 
which the two checks were drawn, contending that the checks operated 
assign the plaintiff the respective amounts for which they were 
made out. The defendant contended that the checks 
operate assignment and that had right apply the drawer’s 
deposit the satisfaction debt owing the drawer. 
holding that the defendant was correct the court said: 


the issuance and delivery the drafts question was not 
assignment pro tanto the funds drawn against, and did not give 
rise cause action, either law equity, favor the 
payee named therein against the bank which they were drawn 
unless and until such drafts were accepted certified the drawee 
bank, neither which took place this Comp. St. 1922, 4799; 
Superior Nat. Bank National Bank Commerce, Neb. 833, 157 
1023; Gasper Security State Bank, 109 Neb. 495, 191 
654. This same rule controlling the Federal courts. check 
holder, such, cannot maintain either action law suit 
equity against the bank which the check drawn; the check being 
held, between maker and payee, not assignment pro tanto, 
even equity, the indebtedness owing the bank upon which 
the check has been drawn.’ 


BANK LIABLE PAYING CHECKS FORGED 
MENTS 


The rule that bank will liable its depositor when pays 
checks drawn the depositor forgeries the payees’ indorse- 
ments was applied recent decision the California District Court 
Appeal, Couture Ocean Park Bank, 263 Rep. 316. 

One the checks question was payable the ‘‘order Manual 
Arts Plumbing Co. for The other check was payable 
the order Manual Arts Hdw. Co., for Tailer.’’ 
check was intended payable the same payee the first check. 


THE BANKING LAW JOURNAL 339 


The substitution the word hardware for the word plumbing the 


second check was mere oversight which had bearing the 
situation. 


The checks were signed the plaintiff, Couture and were drawn 
the defendant, Ocean Park Bank. They were given Tailer for 
the purpose having him deliver them the payee payment for 
material used the business. 


Instead doing this, Tailer indorsed the first ‘‘Manual 
Arts Plumbing Co., and indorsed the second check, 
Tailer, Manual Art. Hard. identified himself 
the satisfaction the defendant bank material slips and lodge 
and succeeded persuading the bank the checks for 
him. Apparently did not account the plaintiff for the proceeds. 

holding that the defendant bank was liable the plaintiff for 
the amount the checks the court wrote, part, follows: 


testimony clear and without conflict that Tailer, the 
time the checks were drawn and paid, was foreman plumber the 
employ plaintiffs, the respondents herein, and had been such 
employ for six seven weeks prior thereto. had purchased cer- 
tain plumbing and hardware supplies from Manual Arts Plumbing 
Co., corporation, for the use and upon the the plaintiff 
which had drawn the two checks payment therefor and 
delivered them Tailer for delivery the plumbing 
stead delivering the checks directed, however, indorsed them 
himself and identified himself the bank’s satisfaction material 
slips and lodge cards. was paid the money and 
had interest the checks nor the money they directed paid. 
was, then, not beneficiary fact. 

case Ridgley National Bank Patton Hamilton, 109 
Ill. 483, relied upon appellant (defendant), not point. 
that case check was drawn payable ‘Patton Hamilton for 
Lewis Coleman Co. order.’ Had the bank paid Cole- 
man proof might have been order whether the proper person 
received the money, although the insertion the words ‘or order’ 
after ‘Coleman Co.’ would seem indicate that the latter were the 
real payees named the check; and Patton Hamilton, having re- 
the check attorneys for Coleman, the absence other 
action have been successful against the bank Patton 
Hamilton, the payees, the payor. the instant case, how- 
ever, the checks were payabie ‘to the order of’ the Manual Arts com- 
panies, and the proof showed that the party who received the money, 
not being the payee, had title the money. However, the Ridgley 
Case does not parallel the instant all. The bank the Ridgley 
Case applied the money deposit another use, and, the de- 
termined, wrongly so; and the equitable interest which stated Cole- 
man had the money was because the proof that case, 
which proof the instant case not only entirely lacking, but 


affirmatively determines the fact that Tailer had equitable other 
interest the checks. 


i 

his 
ck. 
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had one possibly two plaintiffs’ checks this 
bank before, but neither the tellers who paid the checks No. 103 
and No. 177 has testified that recognized him because that fact, 
and both required identification. This identification was course 
the bank’s peril, and the trial court had ample evidence determine 
that the identification given Tailer the bank tellers was not from 
any negligence fraudulent act plaintiffs. 

court asked one plaintiffs’ firm, ‘What was your purpose 
designating certain Tailer these checks?’ and defendant 
holds this error. agree with counsel for defendant that any 
purpose would not effective any manner against de- 
fendant. The answer that was elicited could not have been prejudicial 
checks was show the job which the amount was charged.’ 
doubt the court desired know whether not fact Tailer 
had any interest the check. The answer explained this point, and 
was further cleared cross-examination. 

No. 5—‘the forgery the indorsement check No. 103 
for $283.02 was not proven.’ This point based upon the fact that 
No. 103 was drawn Manual Arts Hardware Co. instead 
Manual Arts Plumbing Co., was check No. 177. Without quoting 
the evidence, suffice say that apparent that the word 
ware’ was used inadvertently instead ‘Plumbing’ this connec- 
tion. The trial was well within its rightful discretion making 
such deduction. 

contention appellant that there testimony from which 
the trial court this court could find that check No. 103 was not 
indorsed the payee untenable. The following testimony was 
given the secretary-treasurer the Manual Arts Plumbing Co.: 

Crawford [for respondents]: will show you checks 
and 177—the first one for $283.02, the second one $318.00—and ask 
you the indorsement ‘‘Manual Arts Plumbing Co.,’’ 
The indorsement there, but was not indorsed 
Manual Arts Plumbing Co. Was that indorsement made under 
your direction? No, sir. Was made with your consent? 
No. Made with your knowledge? No.’ 

inquiry was apparently related both checks No. 103 and 
No. 177, and the witness, saying that the indorsement was not made 
the Manual Arts Plumbing Co., could well have meant, and 
doubt was understood the trial court mean, that either the 
indorsements was placed there the authority the Manual Arts 
Plumbing Co. The whole trend the testimony indicates that there 
was identity such Manual Arts Hardware Co. distinct from 
the Manual Arts Plumbing Co. follows that was not without 

competent evidence upon which the trial court found that the check 
never was indorsed the payee. The money for the two 
checks was paid individual not named the payee therein, and 
without the payee’s indorsement, and there nothing the case 
which acts legal release the bank from responsibility for 


the error.’’ 


ang 


for 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


CHECK PAYABLE CORPORATION BEFORE 
ORGANIZATION THEREOF 


Alent Bank United States, New York Supreme Court, 226 
Supp. 653 


The plaintiff negotiated with three individuals acting under 
the name the Joelax Realty Co., Inc., for the purchase certain 
real estate. The contract for the purchase and sale the property 
was entered into and the plaintiff gave his for $10,000 


part payment. This check was drawn the defendant bank and 
was payable the Joelax Realty Co., Inc. The three individuals 
that time intended organize corporation known the Joe- 
lax Realty Co., but such corporation was not actually or- 
ganized until after the plaintiff gave the check question. One 
the individuals, with the consent the other two, indorsed the 
check Realty Co., Gerla, and deposited 
the defendant bank the his individual account. 
short time thereafter the corporation was organized and opened 
account the name the defendant bank. Gerla 
then wrote his check for $10,000 the order the corporation 
and was deposited the corporate account. Thereafter the 
plaintiff brought action against the bank recover the amount 
the check, contending that the bank had paid one un- 
authorized receive payment. was held that the persons who 
rts were acting under the corporate name the Joelax Realty Co. were 
those whom the plaintiff intended receive payment, and this 
being so, the payment one those persons was not unauthor- 
ized, especially when the corporation was organized the money 
actually into its possession. 

Action Isidore Alent against the Bank United States and 


another. Verdict directed for defendant named, and plaintiff’s motion 
for direction denied. 

Hackenburg Schwartz, New York City (Max Goldhill, 
New York City, counsel), for plaintiff. 
341 
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Louis Jacobson, New York City, for defendant Bank 
United States. 


Samuel Zuckerman, New York City, for defendant Gerla. 


MULLAN, J.—Three coadventurers, Gerla, Gerla and one 
Rothenberg, had procured from the owner contract sell them 
certain parcel realty, situate the city New York. The plaintiff 
and one Goodman, being desirous obtaining that parcel, nego- 
tiated with the three coadventurers named for the purchase from 
them. about July 28, 1926, the Gerlas and Rothenberg in- 
structed their attorney organize corporation for them, styled 
Joelax Realty Co., for the purpose taking title the property 
question that character and name, and they then executed the 
certificate incorporation. The negotiations with plaintiff and Good- 
man ripened August 1926, into written contract, which 
the Gerlas and Rothenberg, acting the name the Joelax Realty 
Co., agreed sell the property plaintiff and Goodman, the 
contract calling for down payment, account, $10,000. The 
contract was signed behalf the seller follows: ‘‘Joelax Realty 
Co., Louis Rothenberg, The plaintiff gave his individual 
check for the down payment $10,000, drawing for that sum the 
defendant bank, the payee being named Joelax Realty Co., Ine. 
The payee company had not that time come into existence 
was not actually organized until August 1926; the 
delay completing compliance with the formal requirements or- 
ganization being due the inability the sellers’ attorney give 
earlier attention the matter. 

The check was taken Gerla, and August 
1926, deposited with the defendant, the credit the individual 
account him that bank, having first indorsed the 
check, with the sanction his ‘‘Joelax Realty Co., 
Gerla, August 1926, Joelax Realty Co., 
then jure that name, opened account that 
corporate name, also with the defendant bank. Gerla thereupon 
wrote his check for $10,000 the order Joelax Realty Co., Inc., 
and was deposited August 1926, that corporate account, 
from which was later checked out the corporation. The con- 
tract between plaintiff and Goodman and Joelax Realty Co., 
ealled for second payment account the vendees August 10, 
1926, which day short extension time for the payment that 
sum was agreed to. The second payment was not any time made, 
and the sale was never consummated. Subsequently this action was 
brought plaintiff against the bank recover the sum $10,000, 
which, according plaintiff’s theory, was improperly deducted 


| 
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the bank from plaintiff’s account; the plaintiff contending that the 
indorsement his check for $10,000 was forgery. 

for the plaintiff that estopped deny the 
existence the payee. Negotiable Instruments Law, 111. 
contended, however, that the provision contained the same 
section the statute, that the drawer admits the capacity the 
payee indorse, has applicability such situation here 
dealt with, and cannot denied that there has been heretofore 
significant failure rely that provision the litigation and dis- 
position controversies similar that here. not think, how- 
ever, that the defendant’s case depends upon ruling its favor that 
the statutory estoppel extends the indorsement that was made 
Gerla. Nor think that the plaintiff’s case necessarily depends 
upon ruling that his indorsement Gerla was guilty the tech- 
nical forgery. the opinion that the decision this 
case should rested broader and more general principles justice. 

The question case such this, read the authorities, 
whether the drawer intended that the bank should pay the amount 
mentioned the check definite individual entity whom the 
drawer has named the check; and the person entity whom 
which the drawer intended the payment made the person 
entity whom which the payment actually made, the bank 
protected matter what name the drawer has given that person 
the body the check. Strang Westchester County 
Nat. Bank, 235 68, 739; Hartford Greenwich 
Bank City New York, 157 App. Div. 448, 142 387, 
First Nat. Bank Fort Worth American Exchange Nat. Bank, 
170 88, 1089; 686, par. 414. Here the plaintiff 
was dealing face face with Gerla, believing was member 
certain The contract gave notice plaintiff that 
Rothenberg was also member. Presumably plaintiff knew that, 
there must least three persons form corporation, one other 
person was member, and was wholly immaterial him who that 
third person was. Manifestly, the persons meant payees 
were those acting under the corporate name Joelax Realty Co. 
Ine. the mischance that they had not yet caused the corporation 
formed, referred them his check name that they 
were not that moment legally entitled use. 

Surely the mere fact that, when the check got the three persons 
intended payees, they authorized one their number collect the 
sum named the check and hold temporarily for them all, cannot 
fasten liability upon the bank upon the notion theory that 
payment was made the bank one unauthorized receive it. The 
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money was potentially the possession the three coadventurers 
all times since the utterance the check, and actually came into the 
possession the Joelax Realty Co., soon became incor- 
porated. Any previous irregularities were thus, between the 
poration and its founders, and the plaintiff, cured ratification, 
and unable discover any sound reason why the plaintiff his 
assertion this claim against the bank should permitted take 
advantage irregularity that did not him any loss. 

Under the stipulation direct verdict for defendant, with excep- 
tion plaintiff. also, course, deny plaintiff’s motion for diree- 
tion, with exception. Thirty days’ stay, and sixty days make 


NOTE SUPPORTED CONSIDERATION 


Farmers’ State Bank Strahan, Iowa, Fisher, Supreme Court 
Iowa, 216 Rep. 709 


note executed stockholders and officers bank, 
used order charge off the books the bank worthless assets 
objected the bank examiner that the bank may pre- 
served going concern and its capital may not impaired, 
based sufficient consideration and not accommodation 
note. 


Action promissory note. the court, without jury. 
Judgment for plaintiff. Defendant appeals. Affirmed. 

Genung Genung, Glenwood, for appellant. 

Lewis, Glenwood, for appellee. 


WAGNER, J.—The appellee its petition asks for judgment 
the sum $343.65, with interest, and its claim based upon 
promissory note the principal sum $2,700, which, alleged 
the appellee, was made, executed, and delivered the bank 
about June 14, 1922; said note was signed the appellant, and 
also bore the signature five other men, directors the appellee 
bank. the terms the note, the signers thereof jointly and 
severally promised pay the same. Based upon equal division 
liability, the other makers the note have paid their proportion- 
ate share the indebtedness. 

The appellant his answer alleges, substance, that there 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 283. 
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nothing due upon the note, and that the same has been fully paid. 
The evidence, shown the record, establishes the fact that the 
amount claimed the appellee still due and unpaid. Therefore 
the fact whether not there has been payment said note 
needs further consideration. 

averred the appellant his answer that the note was 
without consideration, and was executed the makers for the accom- 
modation the bank. This proposition will considered later 
the opinion. 

also alleged the appellant his answer, substance, that 
was agreed between the bank and the makers the note that the 
same was not paid them, but was paid, either from the 
profits and surplus the bank, assessment made 
upon the stockholders the bank. There evidence the record 
tending establish these allegations, and evidence with reference 
thereto inadmissable. There allegation the appellant his 
answer conditional delivery within the purview the conditional 
delivery statute. Section 9476, Code 1924. The foregoing affirma- 
tive allegations amount nothing more than saying that the note 
was not paid according its term. Therefore parol evidence with 
reference thereto inadmissible. Hills Savings Bank Hirt 
(Iowa) 216 281, and the therein cited. unnecessary 
for repeat what said the Hills Savings Bank Case, but 
refer our latest pronouncement thereon. 

Was the note without consideration, and was accommodation 
note? This question also conclusively answered Hills Savings 
Bank Hirt, supra. 

The appellant was stockholder the bank, owning sixteen shares 
said stock. was the bank the time the execu- 
tion the note, and had been for some years. the day the ex- 
ecution the note, the bank examiner was present, and ex- 
amination the bills receivable the bank. There were three notes 
among the bank’s assets the sum total $2,700, which were worth- 
less ‘‘frozen and objectionable the bank examiner, and 
clear from the record that the examiner required 
that said $2,700 charged off the books the bank and made up, 
cash the execution note the managing officers 
the bank. One the directors favored payment but the 
execution the note was finally agreed upon, and the note suit 
was executed for the manifest purposes, shown the record, 
preserving the bank going and preventing the impair- 
ment its eapital, and the making assessment upon the stock- 
holders the bank. three notes totaling $2,700, objectionable 
the bank examiner, were removed from among the assets the 


ie 
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bank, and the note suit included among its bills receivable lieu 
thereof. 


Hills Savings Bank Hirt, supra, said: 


interest stockholder preserving the bank going 
and preventing the impairment its capital, sufficient 
consideration for note given for said purpose, and take the place 
bills receivable charged off the books the bank.’’ 


the Hills Savings Bank Case also said: 


there was consideration for the notes, they were not ac- 
notes. accommodation party one who has signed 
the instrument maker, drawer, acceptor, indorser, without re- 
ceiving value therefor, and for the purpose lending his name 
some other person. Section 9489, Code 1924. Value any considera- 
tion sufficient support simple contract. Section 9485, Code 1924.” 


Therefore the contention the appellant that there was con- 
sideration for his signature the note, and that the note was 
accommodation note, cannot upheld. 

The case was tried the court, jury being waived, and the find- 
ings the court upon disputed questions fact have the same force 
and effect the verdict ease tried jury. 

find error the record, and the judgment the trial court 
affirmed. 

Affirmed. 


BANK NOT ENTITLED GARNISH DEPOSIT 


First International Bank Minot Brehmer, Supreme Court 
North Dakota, 215 Rep. 918 


Under the laws North Dakota bank cannot charge against 
deposit debt due from the depositor, appropriate the 
deposit for the purpose paying the debt without legal process 
the consent the depositor. And under the laws that state 
bank cannot, action against depositor, summon charge 
itself garnishee. 


Appeal from District Court, Ward County; Geo. Moellring, 
Judge. 
Action the First International Bank Minot against Amos 


similar decisions see Banking Law Journal Digest (Third 
Edition) 605, 91. 
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Brehmer, which plaintiff garnished itself. From judgment 
dismissal, plaintiff appeals. Affirmed. 

Paul Campbell, Minot, for appellant. 

Halvor Halvorson, Minot, for respondent. 


ENGLERT, J.—On the 4th day February, 1920, the defend- 
ant, Amos Brehmer, executed and delivered his promissory note, 
the sum $500, bearing per cent. interest, due October 1920, 
the plaintiff, banking institution. This note remained unpaid. 
The defendant, the day October, 1924, deposited the 
plaintiff bank, general deposit, the sum $513.85. that day, 
the plaintiff commenced action against the defendant the note, 
and commenced garnishment proceedings, naming itself garnishee 
defendant. The plaintiff, garnishee defendant, through its cashier, 
admitted liability the sum $513.65; cents having been paid out 
for exchange. 

November 20, 1924, the defendant filed his petition bank- 
ruptey, and was thereon adjudicated bankrupt November 21, 
1924. The said note was listed the schedules, and the 
bank was notified thereof, and the hearing. March 
1925, the defendant was discharged all provable debts said 
bankruptey proceedings, the note question. 

The defendant answered, setting forth, among other defenses, that 
the action was begun within the four months’ period prior the 
filing the bankruptey proceedings, and that the debt sued was 
discharged thereby. also alleged that the plaintiff cannot lawfully 
both plaintiff and garnishee defendant the same action. 

trial was had before court and jury. special verdict was 
returned. not necessary set forth the various answers made 
the questions submitted, since the court, the undisputed facts, 
found that the note was duly listed the schedules; that 
plaintiff had due notice thereof; and that the debt was adjudicated 
the bankruptey proceedings, and discharged. 

The court, then, found that personal judgment could en- 
tered against the defendant, but that the question lien ‘the 
money garnisheed would determined the garnishment hearing. 
After hearing the garnishment proceedings, the court ordered 
them dismissed and entered judgment accordingly. 

From these proceedings, the plaintiff perfected two appeals, one 
from the judgment the main action, the other from the judgment 
dismissing the garnishment proceedings. two appeals are argued 
the briefs and submitted together. will consider and dis- 
pose them. 

the main action, the claim the plaintiff that the trial 
court should have applied the money general deposit the plain- 


: 
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tiff bank the note. Having refused order, the judgment 
the trial court assigned error. 

The action the plaintiff the ordinary one 
note. claim the right set-off application payment 
alleged. There evidence that the plaintiff bank attempted 
apply the money deposit the payment the note. But there 
warrant for the law. The Bankers’ Lien Law, section 6868, 
1913, was repealed chapter 176 the 1919 Session Laws. 

Chapter 139 the 1923 Session Laws changed the rule announced 
Shuman Citizens’ State Bank, 599, 147 388, 
1915A, 728, unless the deposit applied payment the 
debt through ‘‘legal process,’’ with ‘‘the consent the 
The first section that chapter provides: 


shall unlawful for any bank, trust company, with which 
money has been deposited, charge against the deposit any claim 
such bank trust company any other person, appropriate 
the same the payment any debt such bank trust company 
any other person, without legal process without the consent 
the 


Recognizing since the enactment chapter 139, supra, that bank 
charge against the deposit debt due from the depositor, 
appropriate the deposit for the purpose paying debt without 
the plaintiff caused garnishment proceedings 
issue, and garnisheed itself. 

This, then, brings the second point: Can 
garnishee itself? There considerable conflict among the authorities 
this subject. Rood, his work 39, the 
opinion that plaintiff may summon himself garnishee. cites 
and relies upon several English cases, and from some the 
states, following the English rule. The English grew out 
prevailing London whereby plaintiff could issue foreign 
attachment, and levy upon debt due him the defendant. 
those cases the attachment was allowed cases non-residence. 

One the earliest cases, and probably the leading case the sub- 
ject, Graighle Pet. 245, Fed. Cas. No. 5,679. 
That court followed the practice recognized the English decisions, 
and, while Justice Washington was the opinion that plaintiff 
may attach the money his hands due him the defendant, 
mentioned that the statute Pennsylvania recognized that practice. 
The decisions, with very few exceptions, that permit plaintiff 
garnishee himself, find recognition and support thereof their re- 
spective statutes. 

Drake, Attachment, 543, admits that: 
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the London, plaintiff may garnishment attach, 
his own hands, money goods the defendant; but [he con- 
can plaintiff charge himself garnishee respect 
debt from him the 


The author answers the question asking it. then proceeds 
with discussion the division authority this country. 

American and English Encyclopedia Law (2d Ed.) 809, 
speaking this subject, says: 


question has arisen whether the plaintiff may summon him- 
self garnishee, and thereby reach debt owing from him the 
defendant, and though the decisions regard this point are 
conflict, held the best considered cases, under statutes pro- 
viding for summoning garnishees persons indebted, ete., the 
defendant, providing for the attachment indebtedness, that the 
plaintiff cannot summon himself garnishee. great many 
jurisdictions, however, the courts, following the principle the de- 
cisions under the London, which permit creditor at- 
tach indebtedness owing from him, property his hands, have 
held that the plaintiff may summon himself garnishee regard 
indebtedness owing from 


Cye. 986, states: 


rule well settled that the plaintiff action can neither 
summon nor charge himself garnishee trustee, 


The cases holding the contrary are not there spoken cited. 

the subject. 

50, 53, the author lists the cases holding that plain- 
tiff may summon himself garnishee, and then says: 


the better considered cases, and, seemingly, the weight 
authority, the contrary.’’ 


The very purpose garnishment proceeding reach money, 
goods, chattels, and choses action the hands third person. 
The Supreme Court Iowa, Shepherd Bridenstine, Iowa, 
225, 746, said that the garnishment statutes, and all the law 
upon the subject, contemplate that there are three persons every 
garnishment proceeding. 

said Rice Sharpleigh Hardware Co. (C. C.) 559: 


will readily almost any one that 
allow plaintiff attachment garnishee himself debtor his 
whom made defendant for that purpose, distortion 
the process garnishment from its ordinary uses, and itself 
Suggests that some ulterior sinister purpose accomplished.’’ 
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not wish understood even indicating that there was 
any thought wrong this case. are discussing the principle 
involved. Wherever the rule permitting plaintiff garnishee him- 
self sanctioned, there would nothing prevent executor 
administrator from garnisheeing himself. Such practice would 
doubly objectionable, would involve not only adverse interests 
between plaintiff and garnishee generally but between personal and 
fiduciary relations and interests. that, unless the statute authorizes 
such proceeding, the court principles sound reason, should not 
adopt it. 

Our statute 7581, 1913) declares: 


proceedings against garnishee shall deemed action 
the plaintiff against the garnishee and defendant parties defendant, 
and all provisions law relating proceedings civil actions 
issue, including examination the parties, amendments and relief 
from default proceedings taken and appeals and all provisions for 
enforcing judgment, shall applicable thereto. 


This statute, clear terms, provides that garnishment proceed- 
ing action the plaintiff against the garnishee. provides 
that the procedure relative securing judgments, enforcing them, and 
the taking appeals thereon the same the the plaintiff 


against the defendant. This being so, Dicey Parties, 220, asks: 


can man sue himself court law? impossible 
say man can sue himself.’’ 


garnishment statutes like ours, the Kansas Supreme Court, 
353, suit the bank against Elliott his note, which the 
bank garnisheed itself hold money due Elliott, said: 


general rule that the same person cannot both plain- 
tiff and defendant the same time, the same suit, either solely 
with others.’’ 


that the court recognized the division authority the 
subject, and said: 


think, however, that the matter one statutory interpreta- 


The Kansas statute (Gen. St. 1897, 95, 238), like our provides 
that proceeding against garnishee shall deemed action 
the plaintiff against the garnishee. such statute, the court, that 
case, said: 


the best considered cases hold that the plaintiff cannot sum- 
mon himself 
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Without further review the authorities, are satisfied that, 
statutes like ours, the plaintiff cannot summon itself garnishee 
defendant, and ‘‘legal within the meaning chapter 
139, Laws 1923, supra. 

For the reasons mentioned, follows that the judgment the 
trial both appeals should affirmed, with costs the re- 
spondent. will ordered. 


HOLDER DRAFTS NOT ENTITLED 
PREFERENCE FAILURE BANK 


Leach, State Superintendent Banking Citizens’ State Bank, 
Supreme Court Iowa, 216 Rep. 267 


The proceeds chattel mortgage foreclosure sale were de- 
posited bank. certificate deposit for the amount was 
delivered one the mortgagees, bank, which accepted draft 
out town bank payment. The bank issuing the draft 
failed before the draft could collected. was held that the 


mortgagees were not entitled preference over other 
the bank. 


This appeal involves controversy between the receiver the 
Citizens’ State Bank Waukon and Albert Berg and the First Na- 
tional Bank Waukon, claimants, who seek preferential payment 
their claims. The judgment below was favor claimants, and the 
appeals. Reversed and remanded. 

Richter, Waukon, for appellant. 

Dubuque, and Haehlen, Waukon, for appellees. 


STEVENS, J—Aibert Berg and the First National Bank Wau- 
kon each held chattel mortgage upon some farm implements and 
live stock, secure the indebtedness one Ander- 
son the respective parties. The mortgagor had either abandoned, 
was neglecting properly care for, the property. For the better 
preservation their security, the mortgagees, who were parties 
action then pending the district court Allamakee county for 
the foreclosure the Berg mortgage, entered into stipulation for 
the sale the mortgaged property auction November 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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21, 1924, agreeing that the proceeds such sale be, the terms 
thereof, turned over the clerk the district court, held 
him until controversy between them the priority their res- 
pective mortgages could finally adjudicated and determined the 
pending action. Niehaus, president the Citizens’ State 
Bank, was agreed upon the clerk the sale. The sale yielded 
something less than $1,200, $387.65 which was paid Nie- 
haus was informed the stipulation and directed turn the pro- 
ceeds the sale over the clerk. There was considerable delay 
the payment the outstanding accounts and Niehaus placed the 
money received clerk the sale the bank which was presi- 
dent special account. January 24, 1925, Berg’s attorney 
went the Citizens’ State Bank ascertain what amount had been 
and request Niehaus deposit the amount hand with 
the clerk. the payment that day account $122 
the president the First National Bank, the total amount 
the Citizens’ State Bank was $1,181.32. Niehaus explained the 
attorney that could not turn the cash over him and, lieu 
thereof, gave him deposit payable the clerk the 
district court for the amount. The certificate was immediately de- 
livered the clerk, who gave the attorney receipt therefor. The 
clerk was, however, unable present the certificate for payment 
the day was received, which was Saturday, during banking hours. 
Monday morning following, took the certificate the First 
National Bank and asked his clerk therefor. 
Both the president and the bank informed him that his 
account would therewith, subject, however, the pay- 
ment the certificate. The clerk requested the bank present the 
certificate the Citizens’ State Bank once for immediate pay- 
ment. was informed the officers the bank that unless the drawer 
had checks drawn the National Bank which could surrender 
payment, the best that could done would accept draft 
for the amount. The reason for this was custom and agreement 
existing between the banks that making clearance the debtor bank 
would make payment draft Chicago. 

The representative the First National Bank who presented the 
for payment did not demand but accepted draft 
drawn the Illinois Merchants’ Trust Company. Before the draft 
paid regular course, the Citizens’ State Bank closed its 
doors and its assets were taken over the state superintendent 
banking receiver. Thereafter, the mortgagees filed joint claim 
the receivership, setting detail the transactions above men- 
tioned and asking the court, direct the receiver turn over the 
amount received Niehaus from the sale the mortgaged prop- 
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erty the clerk the district court held him, they had 
previously stipulated. The court ordered, and the receiver ap- 
peals. 

the claim counsel for appellee, and for all the purposes 
this may conceded, that the proceeds the sale were 
held the Citizens’ State Bank trust for the parties ultimately 
found the court entitled thereto. With this assumption, the 
sole question remaining for decision is, Was the relation the bene- 
ficiaries the trust fund changed altered the transactions de- 
tailed from that cestui que trust and trustee that debtor 
and only? 

The clerk the district court and the officers the First Na- 
tional Bank were alike suspicious the financial soundness the 
Citizens’ State Bank. The clerk, who had other interest the 
matter than stakeholder for the parties, urged the immediate 
presentation the certificate delivered him the bank for pay- 
ment cash. During the same day, the president the National 
Bank inquired the Illinois Merchants’ Trust Company 
phone whether the draft would paid presentation. 
was informed that would paid due course only, and that 
the Chicago bank would assume other responsibility the mat- 
ter. 

The principals the several transactions were Berg and the First 
National Bank. The attorney for the former accepted the certificate 
and delivered the clerk, and the latter, when was turned over 
for credit the clerk, refused demand payment thereof 
but, obedience custom agreement existing between 
the banks, accepted the draft referred to. The question here pre- 
sented has recently been made many times before this court, and 
unnecessary discuss the same length. Notwithstanding the First 
National Bank had right demand payment the certificate 
bank. Thereafter the relation between the parties was clearly that 
and debtor. The trust fund was surrendered and, the 
usual and ordinary course business, passed into the general assets 
the bank. not claimed that the officers the First National 
Bank were not advised the nature the account the Citi- 
zens’ State Bank. Indeed, this appeared the face the certificate. 

The rule and the reasons therefor are fully discussed the fol- 
lowing recent decisions this court, and further discussion the 
question not necessary. Leach Sav. Bank, 202 Iowa, 
899, 211 506; Leach Iowa State Savings Bank 202 Iowa, 894, 
517; Leach Citizens’ State Bank Arthur (Iowa) 211 
522; Valentine Andrew (Iowa) 212 674; Danbury 
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State Bank Leach, 201 Iowa, 321, 207 336; Leach Iowa 
State Savings Bank, 202 Iowa, 894, 211 517. The cited cases 
are decisive the question. 

follows that the order and judgment the court below award- 
ing preferential payment the claims are erroneous. The cause will 
remanded the district court with directions that the order 
modified harmony with this decision. 

Reversed and remanded. 


DEFENSE LACK CONSIDERATION NOT 
GOOD AGAINST BONA FIDE 
PURCHASERS 


Burnstein Simmonds, California District Court Appeal, 261, Pac. 
Rep. 496 


The defendants, who were the indorsers note for the 
amount $6,000, executed and delivered the holder the 
note new note for the same amount. When the note was de- 
livered was agreed that the interest for the ensuing six 
months should paid according the terms the note, the note 
which the defendants were liable indorsers should sur- 
rendered them. The interest was paid but the note was not 
surrendered the defendants for the reason that had been 
lost. The note executed the defendants subsequently came into 
the hands the plaintiffs, who purchased before maturity, 
for value, and without knowledge the claims, demands, 
equities the defendants against the note. The plaintiffs brought 
action the note and the defendants contended that they were 
not liable thereon since the note was without consideration that 
the note which was have been delivered them had never 
been delivered. was held that this defense could not urged 
against the plaintiffs they were bona fide purchasers the 
note. 


Sarah Burnstein and others against Frank Sim- 
monds and others. Judgment for plaintiffs, and defendants appeal. 
Affirmed. 

Joseph Coyne, Los Angeles, for appellants. 

Hahn Hahn, Pasadena, for respondents. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 502. 
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STURTEVANT, J.—The plaintiffs commenced action against 
the defendants recover promissory note. The defendants ap- 
peared and answered, and also filed cross-complaint. The cross- 
complaint was answered, and trial was had the trial court be- 
fore the court sitting without jury. The trial court 
ings responsive each and all the issues, and ordered judgment 
for the plaintiffs. From judgment entered thereon the defendants 
have appealed, and have brought bill exceptions. 

The defendants contend that the findings made the judg- 
ment should have been their favor. That contention based 
facts which will proceed recite. 

the 28th day November, 1917, Vernon Cruikshank delivered 
John Sharpe his promissory note the sum $6,000, due 
days thereafter, with interest per cent., and pledged se- 
eurity for the payment thereof 5,000 shares the stock 
the Tungsten Mines Company. Said note was indorsed the re- 
verse side John Sharpe, Frank Simmonds, Genereux, 
and Elmer Cole, and thereafter was delivered Glenn, 
together with the collateral security. December 1920, that 
note had not been paid, and the parties interested entered into such 
agreements that said date promissory note was signed which 
was follows: 


Corona, Cal., 1920. 

before years after date for value received, 
either us, promise pay Glenn order, the First Na- 
tional Bank Corona, California, six thousand and no/100 dollars, 
with interest, payable quarterly, the rate seven per cent. per 
annum from date until paid, and attorney’s fees ten per cent. 
the amount then unpaid, suit commenced other proceed- 
ings taken enforce the payment this note. 

balance prin. 

the interest not paid when due, shall compounded 
monthly thereafter, and bear the same rate interest the princi- 
pal, and thereafter the whole sum principal and interest shall be- 
come immediately due and payable the option the holder this 
note. and interest payable gold coin the United 
States America the present standard. The makers and en- 
this note hereby waive diligence, demand, protest and no- 
tice. 

Frank Simmonds. 
Cole. 
Genereaux. 


The note was delivered the payee, and there was collateral 
agreement that, the interest for the ensuing six months was duly 
paid according the terms the note, then and that event the 


= 
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note dated November 28, 1917, would surrendered the makers, 
The interest was paid. However, the note dated November 28, 
1917, not, after the interest had been paid, returned the 
makers thereof. The indorsers have not received it, and the payee 
not possession it, and does not know where is, and has 
not refused deliver the indorsers either them. 
Glenn assigned, indorsed, and transferred the note dated December 
1920, Baldauf and Annie Baldauf, and prior the begin- 
ning this action they assigned unto Sarah Burnstein all their 
interest. The plaintiff Citizens’ Trust Savings Bank had 
terest said note pledgee, but prior the trial this action 
said interest ceased, and the time the judgment was rendered 
had interest therein. 

The plaintiff Sarah Burnstein purchased said note good 
faith, prior its maturity, and without notice defendants’ claims, 
and paid therefor property the reasonable value $6,000. Neither 
plaintiff Sarah Burnstein nor her assignors, Baldauf and 
Annie Baldauf, nor either them, had any knowledge the claims, 
demands, equities defendants against the note suit prior 
the time that plaintiffs acquired their interest therein. 

The defendants point the collateral agreement that the note 
dated November 28, 1917, was returned the makers when the 
interest the note suit had been paid for the ensuing six 
months, ete., and thereupon they strenuously maintain that they have 
never become liable the note suit. They contend this behalf 
that this action was premature; that the novation must complete; 
that there was consideration for the note upon which this action 
was brought; that there evidence sustain the judgment; and 
that the note dated November 28, 1917, being lost, must legally 
for and defendants protected before action brought. The 
plaintiff’s reply that, the note suit was negotiable instrument, 
and the plaintiffs had knowledge whatever the collateral 
agreement above mentioned until long after Sarah Burnstein pur- 
chased the note, and, Sarah Burnstein bought the note good 
faith before maturity, and for full value, wit, property the rea- 
sonable value $6,000, that under these the defend- 
ants may not assert, against these plaintiffs, the defense above 
delineated. making this reply they are sustained the statute. 
Civ. Code 3138. They also argue that under the facts the 
ants have not been damaged inconvenienced the failure the 
payee deliver the Cruikshank note for several different reasons 
which they proceed state. their reply brief the defendants 
not attempt cite any authorities showing that they may interpose 
this action, against these plaintiffs, the defense which they 
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claim. However, they content themselves citing authorities that 
have deal with the rights the original parties negotiable in- 
struments, which involved contracts which were not negotiable in- 
struments. 

Under the findings made the trial court the judgment 
clearly correct. Except have noted, there contention that 
the findings are not supported the evidence. 

follows that the judgment should affirmed. ordered. 


MAKERS NOT DISCHARGED PAYMENT 
NOTE PERSON OTHER THAN 
HOLDER 


Monroe Kitterer, Supreme Court Oklahoma, 260 Pac. Rep. 479 


The defendants executed note, payable loan company, 
which was subsequently transferred the plaintiff. The latter 
purchased from the local agent the loan company the place 
where the plaintiff resided. the interest coupons became due, 
the defendants paid them the loan company, which forwarded 
the money the local agent. The latter notified the plaintiff 
upon receipt the money and the plaintiff then delivered the 
coupons the agent and received check from the latter. The 
agent sent the coupons the loan company which turn de- 
livered them the defendants. long time before the note be- 
due, the defendants paid $800 the principal the loan 
The company, however, never remitted this payment 
its local agent. Subsequently the plaintiff brought action the 
note and the defendants contended that they had paid $800 there- 
the plaintiff through its agent, the loan company. was 
held that the evidence did not show the loan company 
agent the plaintiff, and that the defendants, when they made 
the payment the loan company, did their risk. 


Action Fred Kitterer against Monroe and wife 
others note and foreclose mortgage. From judgment for 
plaintiff, defendants appeal. 

Counts Counts, McAlester, and Null, Hartshorne, for 
plaintiffs error. 

Stanard and Hankins, both Shawnee, and Kent 
Gay, for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 994. 
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HEFNER, J.—Fred Kitterer, defendant error, 
low, sued Monroe and wife, plaintiffs error, defendants be- 
low, recover the principal sum $2,190 due promissory note 
executed the defendants favor the Conservative Loan 
Trust Company, and foreclose real estate mortgage given se- 
cure the payment said note. 

The due date the note was July 1926. The note was pur- 
chased the plaintiff before maturity the due course business 
and for valuable consideration. His assignment the mortgage 
was duly recorded Pittsburg county, being the courty which 
the land controversy situated. The plaintiff lived Burling. 
ton, Wis., and purchased the note from local loan broker named 
Bushman. Bushman was the local agent for the Conservative Loan 
Trust Company. 

the interest coupons come due the defendants paid the same 
the Conservative Loan Trust Company, who turn forwarded 
the amount Bushman, their local agent Burlington, Wis., who 
notified the plaintiff, and, upon receiving the note, the plaintiff took 
the coupons the office Bushman, who issued his check the 
plaintiff for the coupons. The plaintiff canceled the coupons and 
turned them over Bushman, who returned them the Conservative 
Loan Trust Company, and turn this company delivered them 
the defendants. 

Not only did the defendants pay the interest coupons, but they 
paid $800 the principal the note. This amount was paid 
the Conservative Loan Trust Company long before the note was 
due. The trust company never remitted the $800 its agent Bur- 
lington. The defendants contend that the trust company was all 
times the agent the plaintiff, and when they paid the $800 the 
trust company was payment the plaintiff. 

After the evidence was all the trial court held that there was 
evidence whatever show that the trust company was the agent 
the plaintiff and the jury return verdict for the 
plaintiff. From that judgment the defendants have 

Was the trust company the agent the plaintiff defendants? 
This the principal question determined this case. The de- 
fendants urge that the trial court erred holding that the testi- 
mony the defendants did not raise issue fact agency 
submitted the jury, and sustaining demurrer the de- 
fendants’ evidence, and directing the jury return verdict for 
the plaintiff. 

establish the agency between plaintiff and the trust company 
the defendants rely upon letter written them 
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long after the trust company had gone into the hands receiver. 
The letter follows: 


Miller, Hartshorne, Okl.—Dear Sir: yet have not re- 
the interest $120 due November 1923, the mortgage 
hold against your farm. have been informed that the Mortgage 
Loan Association that has been attending these affairs not run- 
ning just the way should and thought possibly you might prefer 
doing business direct with me, which would save you any extra charge 
for the loan collecting this interest heretofore, and would 
you only the straight per cent. interest. 

would like hear from you how matters stand and what 
you think about this. 

very truly,’’ 


This the only communication that ever passed between plaintiff 
and defendants. 

The trial judge, passing upon the evidence, among other things, 
said 


here have proposition where man goes broker 
his own city and buys note. That the undisputed evidence; 
goes and buys note with the coupons attached it, and the only 
evidence have him doing anything else take these coupons 


his broker and his interest and write one 
Now, this letter, cannot see admission anything. 
doesn’t say who this Conservative Loan Company, referred 
the Conservative Loan Company, was acting for; said they had 
been handling it, but didn’t say ‘handling for me’ ‘handling 
for There nothing there that think would admission 
that they were his 


The evidence shows that the money was paid the defendants 
the trust company, and the company turn sent its loan 
agent Burlington, who turn notified the plaintiff, whereupon 
the plaintiff took the the office the local agent, received 
the payment from him, canceled the coupons, turned them over 
him, and turn sent them the trust company. The coupons 
were never turned over Bushman, the local agent, for collection. 

Under this state the think the court was correct 
holding that the testimony did not raise issue fact the 

Again, the $800 payment was paid the trust company long be- 
fore the note was due. The assignment the mortgage favor 
the plaintiff was and the defendants were charged with 
that the plaintiff was the owner the note. 

the case Chase Commerce Trust Company, 101 182, 
224, 148, this court, the fourth paragraph the syllabus, said: 


| 
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negotiable note before maturity any one other 
than the holder thereof, his duly authorized agent receive such 
payment, the risk the payer.’’ 

The defendants having failed establish the fact that the trust 
company was the agent the plaintiff when they made the payment 
the trust company, was their risk. 

The defendants next urge that the trial court committed error 
overruling their amended motion for new trial the grounds 
newly discovered evidence. have examined the same and 
not think the court committed error overruling the motion. 

The judgment the trial court affirmed. 


ACCOMMODATION MAKER HELD LIABLE 
NOTE 


Beacon Trust Co. Barry, Supreme Judicial Court Massachusetts, 
157 Rep. 530 


The plaintiff sued the defendant note the 
latter for the the payee. The defense was that 
the note was procured the false and fraudulent representations 
the payee from whom the defendant received value, and that 
the plaintiff was not holder for value and good faith. The 
evidence showed that the plaintiff accepted the note from the payee 
security for advancements which were actually made the 
payee. was held that this evidence showed that the plaintiff 
took the note for value. was further held that 
was entitled the note even though knew the 
time received the note that the defendant was accommoda- 


tion maker. 


Action contract the Beacon Trust Company against Wil- 
liam Barry recover promissory note. Verdict was ordered 
for plaintiff, and case reported. Judgment entered for plaintiff. 

Stoneman, Boston, and Clayton, Dorchester, for plain- 
tiff. 

and Sullivan, both Boston, for defend- 
ant. 

BRALEY, J.—This action contract promissory note 
signed the defendant maker, the tenor which far 
material follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 42. 
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Boston, May 23, 1924. 
months after date promise pay the order Thomas 
Beacon Trust Company, Boston, Mass. 
received William Barry. 
481 Ashland street, Roslindale.’’ 


was indorsed the back, ‘‘Thomas Curley, Court street.’’ 

The trial judge the close the evidence ordered verdict for 
the plaintiff, and the request the defendant reported the case. 
the ruling was right, judgment entered for the amount 
the note with interest from its date. was wrong, the case 
stand for trial. 

The burden proof was the plaintiff throughout the trial 
show that was holder due course. But the defendant not 
having denied his signature, the note was prima facie sufficient 
support the action. 107, 82; Merchants’ National 
Bank Marden, Orth Co., 234 Mass. 161, 169, 125 384. 
The answer, however, avers that the note was procured the false 
and fraudulent representations the payee from which the defend- 
ant received value, and that the plaintiff was not holder for 
value and good faith. 

could found the evidence introduced the defendant 
that the defendant was induced give the note the promise and 
assurance Curley that would obtain from the plaintiff certain 
securities and deliver them the defendant secure its payment. 
These securities consisted lease and bill sale machinery 
held the plaintiff collateral security for money lent the 
Murray Engineering Company which Curley was treasurer. The 
evidence tended show and the jury could find 
defendant was told Curley that the plaintiff 
ing him for payment, although the collateral was 
sufficient meet the indebtedness, and that the lease could sold 
for $15,000 and the machinery for $2,800. The note, the day 
its date, was taken Curley the banking house the plaintiff, 
and given one Pierce, vice president the company. few 
days later Curley telephoned the defendant from the plaintiff’s bank 
that would not release the securities for unsecured note, nor 
would take the note suit unless the note was secured real 
property, and requested the defendant furnish 
Pierce then talked with the defendant, and, after stating his official 
position, said that the bank would not release the securities for 
unsecured note, and asked the defendant had any real estate. 
The defendant replied that owned some real estate, but his 
would affected were mortgaged. was then suggested 
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Pierce that the defendant give the company deed which should 
not recorded. The defendant said was new proposition which 
would consider. But few days later fire destroyed the buildings 
his property, which were uninsured. June Pierce again 
the defendant telephone and asked had come any 
conclusion and inquired why had not brought deed his 
property. The defendant said that his plant had been totally 
stroyed fire and that would see him June But June 
wrote the plaintiff, substance, that would impossible 
for him keep the appointment, and that: 


only reason was going your bank was notify you, 
and also Mr. Curley, that owing the burning plant will 
impossible now finance him will take best efforts 
finance own 


The defendant, who never had been the bank, had further 
communications with it, and several interviews after June Curley 
promised return the note. Nor did the defendant know that the 
bank was the holder until received notice week before became 
due, which mailed Curley. 

Curley had retained the note, could not maturity have 


maintained action against Barry. 107, 52. See Fille- 
brown Hayward, 190 Mass. 472, 45; Goodman Gaull, 
244 Mass. 528, 910. But under 107, 52, the de- 
fendant liable holder due course, notwithstanding such holder 
the time taking the instrument knew the maker 
commodation party. The question for decision, therefore, whether 
the plaintiff took the note for value. The evidence 
Pieree, which was rightly admitted, showed that when the note was 
received, handed the paying teller hold for 
the bank. which the witness said was transcript the 
account Curley with the bank, was put evidence. appeared 
from the and the witness testified, that the amount 
the note was not actually credited Curley’s until August 
16, 1924. But was undisputed that Curley May 22, 1924, when 
indorsed and presented the note for discount, was indebted the 
plaintiff either maker indorser commercial paper for much 
larger amount, and that the same day and the following day 
the plaintiff the strength the security and acting the ordinary 
course business advanced Curley funds sufficient meet certain 
pay rolls become due the employees the Murray Engineering 
Company. manifest that the note was accepted security 
for advancements which were actually made Curley, 
was ample consideration for the indorsement. 107, 
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Cosmopolitan Trust Co. Vorenberg Co., 245 Mass. 317, 139 
482. 

The defendant’s that the should have been sub- 
mitted the jury fails, and judgment entered for the plain- 
tiff accordance with the terms the report. 

ordered. 


BANK ENTITLED ACQUIRE STOCK 
PREVENT LOSS 


Haynes Kershaw, United States Circuit Court Appeals, Fed. 
Rep. (2d) 735 


Though banking corporation without power engage 
the business buying and selling for profit stocks other cor- 
porations, may, transaction entered into good faith 
with person indebted it, for the purpose preventing les- 
sening anticipated loss the indebtedness, acquire ownership 
stocks with view their subsequent sale, make good 
reduce the loss. And where bank this way acquires stock 
another bank may become assessment stock- 
holder such other bank upon the insolvency thereof. 


Suit equity Kershaw, receiver the Muskogee-Se- 
National Bank, against John Haynes, trustee for the Ameri- 
ean State Bank Burkburnett,, Tex., and others. Decree for com- 
plainant, and defendants appeal. Affirmed. 

Tarlton Morrow and Weegs, both Wichita Falls, Tex., 
for appellants. 

Wayland Sanford, Wichita Falls, Tex., and Ferd Snider, 
Muskogee, Okl. (E. Montel, Wichita Falls, Tex., the 
appellee. 


WALKER, J.—This appeal from decree favor 
the appellee, receiver the Muskogee-Security National Bank, 
enforcing assessment $4,500 made the Comptroller the 
$4,500 the stock that bank which the time 
the assessment was made stood the name the appellant, John 
Haynes, trustee for the American State Bank Burkburnett, Tex., 
Texas banking corporation, which herein referred the Burk- 
burnett Bank. The decree complained the ground that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 113. 
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the stock was not acquired the Burkburnett Bank its trustee 
that either that bank its trustee stockholders could held 
ble such assessment. 

The evidence disclosed the following state facts: January, 
1921, the Burkburnett Bank acquired shares the stock the 
Muskogee National Bank security for note for $15,000, signed 
Christensen and payable the Burkburnett Bank. The 
proceeds that note were credited the account its maker, 
against which issued check for $15,000 the Gilliland Oil 
pany. That stock then really was owned Gilliland. 
June, 1921, receiver the assets the Gilliland Oil Company was 
appointed. that time Gilliland owned $59,000 the $65,000 
stock the Burkburnett Bank, and he, Gilliland Oil 
Company, and other concerns with which was associated owed 
the Burkburnett Bank nearly $160,000. The receivership the Gil- 
liland Oil Company resulted putting the Burkburnett Bank 
serious financial condition. the instance John Haynes, who 
then was the president the Burkburnett Bank, Mr. Gilliland con- 
sented sell his stock that bank for the purpose putting 
better condition. Thereupon Mr. Haynes undertook bring about 
sale Mr. Gilliland’s stock the Burkburnett Bank. 
sale September, 1921, part that stock, after Mr. Gilliland 
had paid the above-mentioned Christensen note, was that that bank 
was have, absolute owner, certain securities owned Gilliland, 
the above-mentioned Muskogee National Bank stock, pro- 
tect the Burkburnett Bank against losses loans made while 
Gilliland was it. The Burkburnett Bank, after 
quired ownership the Muskogee National Bank stock above 
stated, tried sell that stock, continued hold that 
stock until went into liquidation December, 1923, and received 
dividends that stock. April, 1924, the Muskogee National Bank 
was merged the Muskogee-Security National Bank, and the 
ficate for the shares the Muskogee National Bank stock was 
exchanged for certificate for shares stock the Muskogee- 
National Bank, which certificate was issued April, 1924, 
the appellant trustee for the Burkburnett Bank. 

The evidence indicated that the transfer Gilliland the Burk- 
burnett Bank the ownership the shares the stock 
the Muskogee National Bank was made for the double purpose 
protecting the Burkburnett Bank from failure consequence 
losses debts owing Mr. Gilliland, and corporations, 
firms, and individuals associated with him business ventures, and 
influencing persons dealt with buy Mr. Gilliland’s stock the 
Burkburnett Bank, which stock, under conditions then existing, was 
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not salable unless the financial condition that bank was strength- 
ened. plainly appears that the transaction which that transfer 
ownership stock national bank was incident was brought 
about the efforts the president the Burkburnett Bank 
prevent the failure that bank result anticipated losses 
debts owing its principal stockholder and those associated 
with him business, and that that stockholder’s willingness sell 
his stock and part with other securities owned him was in- 
fluenced commendable desire save the Burkburnett Bank 
and its ereditors from losses resulting from its loans himself and 
others having business relations with him. 

Though banking corporation without power engage 
the business buying and selling for profit stocks other 
tions, may, transaction entered into good faith with per- 
son persons indebted it, for the purpose preventing les- 
sening anticipated losses such indebtedness, acquire ownership 
such stocks with view their subsequent sale conversion into 
money, make good reduce such losses. First National 
Bank National Exchange Bank, 122, Ed. 679; 
Texas banking corporation may acquire stock 
good faith save itself from anticipated losses debts owing 
it. Stevens Co. Novice State Bank (Tex. Civ. App.) 294 
256. appearing that the Burkburnett Bank acquired owner- 
ship the above-mentioned Muskogee National Bank stock, are 
not opinion that the validity that acquisition ownership was 
Burkburnett Bank’s largest stockholder part his stock that 
bank. 

The decree affirmed. 


SELLER BANK STOCK LIABLE FOR GOV- 
ERNMENT TAX 


Schneider Athey, Supreme Court Oklahoma, 262 Pac. Rep. 680 


The plaintiff purchased from the defendant 134} shares the 
capital stock bank under contract whereby the seller guar- 
anteed the correctness the the bank ‘‘as shown 
the statement made this Neither the statement nor the books 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1253. 
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the bank showed that any tax was due that any money was 
reserved for the payment taxes. was later determined that 
there was income tax due prior the sale the stock. The 
plaintiff brought this action against the defendant recover the 
proportionate part this tax that the shares stock purchased 
him bore the entire amount the stock. was held that 
the plaintiff was entitled recover. 


Action Roy Athey against Schneider recover the 
amount income tax due against bank stock before the date sale 
thereof plaintiff. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Stull and MeKeever, Moore Elam, all Enid, for plain- 
tiff error. 

Harry Glasser, Enid, for defendant error. 


FOSTER, C.—On April 13, 1921, Roy Athey, defendant error, 
plaintiff below, purchased from Schneider, plaintiff error, 
defendant below, 134} shares the capital stock the First National 
Bank Hennessey, Okl., for the sum $25,000, pursuant writ- 
ten agreement entered into said date between the parties. The 
agreement attached the petition and, among other things, contains 
the following clause: 


[Schneider] also agrees with said second party [Athey] the 
all balances the books and accounts said bank 
shown the statement made this day, and that there liability 
against said bank, reason any indorsements otherwise, any 


After the sale the stock, the United States internal revenue 
officers made audit the books and determined that there was 
due for income tax prior the sale the sum $934.31, which the 
First National Bank Hennessey paid, and addition thereto $100 
attorney’s fee adjusting said assessment taxes, making 
total $1,034.31. 

The plaintiff below (Athey) thereupon brought suit against Schnei- 
der for the proportionate part said taxes and attorney’s fee that 
the shares stock purchased him bore the entire amount the 
stock, alleging that was damaged the sum $553.41. 

The lower court rendered judgment favor Athey against 
Schneider for said sum $553.41, from which judgment Schneider 
appealed, and said cause was reversed this court the case 
Schneider Athey, 113 Okl. 94, 239 242. 

that appeal, however, the court held that the petition the 
plaintiff, together with the exhibits, was sufficient constitute cause 
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action favor the plaintiff and against the defendant, and 
specifically held that the written agreement was intended protect 
Athey against undisclosed liabilities against his stock, but reversed 
the case because the books the company were not presented, nor did 
any one testify that the books did not disclose the taxes were due. 

retrial the case the plaintiff presented testimony showing 
that the time the sale, the 13th April, 1921, while the books 
the company were correct, there was notation that any tax was 
due. clearly appears that the tax had not yet been determined 
the United States officers, and the daily statement the bank 
there was item reserved for taxes nor any indication that any tax 
whatever was due the sale. appears that Schneider 
did not know that any tax was due. 

Defendant below did not introduce any testimony, but appealed 
from the judgment the court after his demurrer plaintiff’s evi- 
dence had been overruled. 

Defendant contends however that, since the books the company 
were correct all items that appeared thereon, was the duty 
the purchaser examine the books, and apply the correct law 
the case, and therefore determine whether not any tax was due 
the stock purchased. 

Under the terms the contract and the decision this court 
above referred to, not believe the purchaser was required 
assume any such burden. The seller this stock agreed that the 
statement made this day, the 13th April, 1921, was correct, and 
that the statement did not show any taxes due nor money reserved 
for the payment taxes. This statement clearly indicates that 
tax whatever was due, and believe the purchaser had right 
rely thereon. 

next that sufficient showing made establish 
that income tax was actually due against the Bank Hennessey, 
and that the defendant cannot bound the officers agreed 
with the auditors the United States Government and voluntarily 
paid the tax. 

appears that the officers the United States Government assessed 
this tax, and, while does not appear from the record what facts 
they based their yet, the former appeal this court found 
the evidence was sufficient warrant the assumption that the tax was 
legally levied against the bank. established rule that, the 
absence proof the contrary, will assumed that the officers 
did their lawful duty, and that the tax was legal obligation against 
the bank. 

believe the case Schneider Athey, supra, settles all the 
questions this with the exception that the first trial 
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evidence was presented show whether not the books the bank 
and the daily statement the bank indicated that income tax 
was due. 

the body the opinion the above case Justice Riley says: 


the bank liability against the stock the bank would have es- 
tablished the the books, and have entitled the pur- 
chaser recover for taxes which prior the sale, and which 
were subsequently paid the 


the retrial believe the testimony amply supports the finding 
the trial court, that the books the bank and the daily statement 
made the day the did not include any notation the 
liability said bank for any taxes due, and therefore was un- 
disclosed liability against the bank for which defendant would 
liable. 

next contended that the evidence does not support the judg- 
ment for attorney’s fee. The defendant does not admit that at- 
torney’s fee proper charge this case, but presents argument 
nor cites any authority, and the question whether not attor- 
ney’s fee proper charge will considered waived. 

Defendant does contend that the record does not support the find- 
ing the court that $100 was reasonable attorney’s fee 
charged against the bank, that there was testimony support 
such finding. true, there expert testimony the value 
the attorney’s fee, but the does disclose that the United 
States officers first made assessment the sum $1,600 for the 
year 1919, and that after the attorney was employed and through his 
efforts the amount was reduced and the total assessment for three 
years was finally made $934.41. 

the Parish, Okl. 260, 180 689, the 
sixth syllabus follows: 


testimony the value legal services rendered 
not necessary, when there evidence the services rendered, the 
character the litigation, and results obtained sufficient form 
basis for determining the value such 


Under the authority the above case and others similar kind, 
believe the court under the facts this case was justified find- 
ing that $100 was reasonable attorney’s fee, especially when 
challenged this case only demurrer. 

For the reasons herein given, believe the judgment the trial 
court supported the law and the evidence, and the same should 
and hereby affirmed. 


hig 
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RECEIVER NOT ENTITLED RECOVER 
NOTE GIVEN PAYMENT FOR STOCK 


Williams Green, United States Circuit Court Appeals, Fed. 
Rep. 796 


The plaintiff, receiver insolvent bank, brought 
action recover promissory note executed the defendant 
and held the bank. The defendant admitted the execution 
the note but contended that was given payment for capital 
stock the bank purchased from the president, and that pur- 
chased the stock question and executed the note reliance 
fraudulent representations two directors the bank the effect 
that the stock was worth $116 per share and that the bank was 
solvent. appeared that when the defendant purchased the stock 
and executed the note the bank was fact insolvent. The 
tors either knew the bank’s represented that 
was solvent without knowing such representation true. There 
was evidence that the bank paid any value for the note that 
took the note without notice the fraud practiced the de- 
fendant. Under these was held that there was 
sufficient evidence frayd require the submission the case 
the jury the question whether the bank took the note 
with notice the fraud, and that was not error for the court 
refuse direct verdict favor the plaintiff receiver. 


Action Williams, receiver the Commercial National 
Bank Wilmington, C., against Green, which defendant 
set counterclaim. Judgment for defendant, and plaintiff brings 
error. Affirmed. 
Edmund Rodgers, Wilmington, C., for plaintiff error. 
George Rountree, Wilmington, (Rountree Carr, Wil- 
mington, C., the brief), for defendant error. 


HAYES, J.—On December 30, 1922, the Commercial National 
Bank Wilmington, C., was closed reason its insolvency 
and Williams was appointed receiver, agreeably the statutes 
relating national banks. this brought action 
against Green recover promissory note $4,000 held 
the bank. The defendant admitted the execution the note, but 
alleged that May 26, 1922, through the false and fraudulent rep- 
and active vice-president the bank, had been induced purchase 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 482. 
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$5,000 par value the capital stock the bank from Cooper, 
president and large stockholder the bank, and brother 
Cooper; that they falsely represented the stock worth $116 per 
share, and the bank solvent, when, truth, the stock was utterly 
worthless and the bank hopelessly insolvent; that the bank took the 
note from Cooper with knowledge the fraud; that Green 
$500 the note days thereafter, and renewed for $4,500 for 
days, and that time made another payment $500 and renewed 
the balance the note $4,000, which the basis this 
and set counterclaim, asking recover the amount paid the 
bank, together with the interest thereon. reply was filed this 
counterclaim. The plaintiff moved for judgment upon the pleadings, 
and for directed verdict the close all the evidence, and the 
refusal grant the motion the first and third 
assignments error. The plaintiff was clearly not entitled 
judgment the pleadings, but will discuss the assignment 
error the refusal direct verdict favor the plaintiff. 
There evidence show that Cooper was director and 
and that Bethea was active vice-president 
charge the bank and director and stockholder; that Cooper 
owned about $40,000 the stock, and was president the bank; that 
Cooper, Bethea, and other stockholders and officers the bank 
thought Cooper was injuring the bank, and that they solicited 
the defendant and asked him buy $5,000 worth Cooper’s 
stock, and represented him that the stock was worth $112 $116 
share, and supplied him financial statement the bank, repre- 
senting that the value the stock was $112 $116, and that its 
assets and bills receivable compared favorably with any bank 
North Carolina; that these representations were made May 26, 
1922, and the bank was closed the Comptroller the Currency 
insolvent, December 30, 1922; that examination its assets 
revealed large amount worthless notes, and which 
est had not been paid, which notes had been due for many years; 
and assessment 100 cents the dollar was levied against the 
stockholders; that the time the trial February 28, 1927, the re- 
ceiver had been able pay only per cent. dividend its creditors, 
and that the stock was worth May 26, 1922; that 
Cooper and Bethea knew the bank was insolvent, made 
the representations that was solvent for fact without knowing 
true; that Green relied upon the representations, and was 
execute the note and pay his $1,000 reason thereof. 
The evidence further showed that these officers the bank were 
acting for what they conceived the best interest the 
bank, and not fraudulent scheme against the bank. ad- 
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mitted the record that the stock question, sold Mr. Green, was 
the stock Cooper, and not the bank. 

There evidence the show what, anything, the 
bank paid for the note, and nothing show that took the note 
without notice the fraud practiced Green procure the execu- 
tion the note. This statement facts would indicate that dis- 
authorities unnecessary. The plaintiff takes the position 
that the receiver the insolvent bank defeated re- 
the note account the fraud practiced its officers 
the procurement the execution the note, and support this 
contention relies Seott Deweese, 181 202, Ct. 
Ed. 822, and Bank North America Pennsylvania Oil Re- 
fining Co. (D. C.) 216 377, cited 696. 

This case not governed the principles law stated the 
cited above. This not note given payment 
Cooper for the stock which owned the bank, and there 
reason law fact treat this transaction for 
stock the bank. This essentially like the facts Salter 
Williams (C. A.) 244 126, which the Supreme Court refused 
review, 250 653, Ct. 53, Ed. 1191. 

North Carolina has enacted the Negotiable Instruments Law (C. 
and under its statutes the holder negotiable note presumed 
holder due course, but, when its execution proved have 
been obtained fraud, the burden then shifts the holder prove 
that took the note before maturity, for value and without notice. 
There sufficient evidence fraud take the case the jury, and 
there was evidence show that the bank paid value for and took 
without notice fraud. The court, therefore, committed error 
refusing direct verdict. Hooker Hardee, 192 229, 
485. 

The receiver takes the assets the bank mere trustee for 
and not for value and without notice, and, the absence 
statutes the contrary, subject all claims and defenses that might 
have been interposed against the insolvent corporation before the 
liens the United States and general creditors attached. Scott 
Armstrong, 146 499, 507, Ct. 148, Ed. 1059. And 
takes greater rights the property than the insolvent bank 
itself possessed. Fourth Street National Bank Yardley, 165 
634, 643, Ct. 439, Ed. 855; Lyons Westwater (C. C.) 
173 111; Auten City (C. C.) 104 400. 

The bank’s December, necessitating the assessment 
100 cents the dollar against the stockholders, and its inability 
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pay more than per cent. within four years its administration 
the receiver, evidence being produced show that the bank 
sustained any loss between the date the sale the stock and the 
closing the bank, and the further evidence that there were many 
notes past due and which the interest had not been paid for years, 
are all amply sufficient show that the stock was worth nothing 
the time its sale. The evidence sufficient show that the vice- 
president and director the bank participated the fraud falsely 
representing the defendant that the bank was solvent, and that the 
stock was worth $112 $116 per share, and that the bank was 
good condition the average bank North Carolina; 
officers knew the defendant was relying these representations, and 
that they were made with the intention his acting upon them. 

While true that Mr. Bethea claimed that did not know 
the bank’s still had access its books, and particularly 
its bills receivable, from which should have discovered its insolvent 
prepared statement and submitted the same Mr. 
Green, which represented the stock worth from $112 $116 
per share, when, fact, was worth nothing. think the evi- 
dence was sufficient take the case the jury the theory either 
that Bethea, having access the records the bank, knew the rep- 
resentation the value the stock false, that, knowing 
and intending that they would relied upon Green, made them 
with reckless disregard truth. 

not necessary that knowledge the falsity the 
representations should known the party making them. 


the party, thus misrepresenting fact, knew 
false, made the assertion without knowing whether were true 
false, wholly immaterial; for the affirmation what one does not 
know, believe true, equally, morals and law, un- 
justifiable the affirmation what known positively false. 
And even the party innocently misrepresents fact, mistake, 
equally conclusive; for operates surprise and imposition 
the other party. Or, Lord Thurlow expresses it, Neville 
Wilkinson, ‘it misleads the parties contracting, the subject the 
Smith Richards, Pet. 26, Ed. 42. 

person who makes representations material facts, assuming 
intending convey the impression that has actual knowledge 
the existence such facts, when conscious that has such 
knowledge, much responsible for the injurious consequences 
such representations, one who believes and acts upon them, 
had actual knowledge their Lehigh Zine, Co. Bam- 
ford, 150 665, 673, Ct. 219, 221 (37 Ed. 1215). 


False representations bank official the and 
value collateral security were held sufficient defeat recovery 
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Ed. Unitype Co. Asheraft, 155 63, 61, the 
defense action note was grounded false representations 


the value the machine, the consideration for the note. The 
court said: 


assurances value are seriously made, and are intended 
and accepted and reasonably relied upon statements fact, induc- 
ing contract, they may considered determining whether 
there has been fraud perpetrated; and though the declarations may 
clothed the form opinions estimates, when there doubt 
whether they were intended and received mere expressions 
opinion statements facts regarded material, the ques- 
tion must submitted the jury.’’ 


Planters’ Bank Felton, 188 384, 124 849, the 
defendant had bought stock corporation which the officers 
plaintiff bank were closely connected. The bank bought the stock note 
and sued it; the defendant pleaded fraud and notice thereof 
the bank. The defense was sustained the Supreme Court. 

not think that the curtailment the original $5,000 note 
payment $1,000 thereon, and the renewal the execution 


the $4,000 note, deprives the defendant his right defeat recovery 
the note the receiver, nor these facts bar his right recover 
the receiver the amount, with interest, paid the note the 
defendant. Grace Strickland, 188 369, 124 856, 
After examination the record, find reversible 
error the trial below. 
Affirmed. 
n- 
BANK NOT ENTITLED APPROPRIATE DE- 
Citizens’ Southern Bank Fayram, United States Circuit Court 
Appeals, Fed. Rep. (2d) 998 
ich 
Frederick Fayram directed his agent, Ben. Watkins, 
the amount due mortgage and pay the proceeds 
the vice-president the defendant bank for another investment. 
Watkins received check payable himself, agent, for the 
amount the mortgage. indorsed this check and deposited 
and NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 587. 


- 
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the credit Ben. Watkins Co. the bank. Subsequently 
Watkins committed suicide and thereupon the defendant bank 
eredited the amount then deposit the his company 
note. The bank had notice that Watkins the company 
was not the true owner the funds deposit. this action 
was held that the Fayram, who had died the mean- 
time, was entitled recover the amount which the bank had ap- 
plied the payment the note, appearing that the bank had 
not changed its position after the deposit the money derived 
from the mortgage extending credit. 


Suit Frederick Fayram against the Citizens’ Southern Bank, 
which Carrie Fayram, executrix his estate, 
stituted plaintiff his death. Decree for plaintiff, and defendant 
appeals. Affirmed. 

Philip Alston, Atlanta, Ga. (Alston, Alston, Foster Moise, 
Atlanta, Ga., the brief), for appellant. 

Cam Dorsey and Chas. Shelton both Atlanta, Ga. (Dorsey, 
Shelton Dorsey, Atlanta, Ga., the brief), for appellee. 


BRYAN, J.—This appeal from decree rejecting the ap- 
pellant bank’s claim right set off deposit against the depositor’s 
indebtednes it, and holding appellant liable appellee beneficial 
owner the balance such deposit. 

Frederick Fayram intrusted his agent, Ben. Watkins, collect 
the amount due mortgage, with instructions pay the proceeds 
Erwin for another investment. pursuance these 
tions, Watkins received check, payable himself agent, for 
$3,608.06, satisfaction the mortgage; but indorsed the check 
and deposited the Ben. Watkins Co. the appellant 
bank. December Watkins committed suicide, which time 
there remained deposit the credit his company, out the 
had for Fayram, balance $3,549.11. De- 
cember appellant credited that balance note for $61,500, which 
had not matured, was authorized the terms the note. 
Erwin was vice-president the bank, and expected that Watkins 
would collect the amount due the mortgage and deliver the check 
received payment him, but testified that did not know that 
the mortgage had been paid until after the deposit the Wilkins Co. 
had been set off against its indebtedness. also testified that 
was officer the trust department, and was not the commercial 
department the bank. There evidence that contradicts Erwin’s 
testimony, shows that was chargeable with such knowledge 
notice would bind the bank. new was extended after the 
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deposit question was made. Some checks were honored, ap- 
parent from the fact that the amount the the deposit was re- 
duced; but the bank did nothing that would not have done the 
deposit had not been made, and did not change its position its 
disadvantage. The decree the court favor appellee for the 
the deposit hand the time the account was closed. 

Appellee’s right recover against the Watkins Co. clear and 
undisputed. The question whether the same right exists recover 
the balance the deposit against the bank, where the bank, 
though had notice appellee’s equity, had not changed its 
position reliance upon the deposit. Fulton National Bank 
Hosier (C. A.) 295 611, the same question was presented 
this court, and the bank was held liable. That case was reversed 
the Supreme Court, but the ground that the district court was 
without jurisdiction. 267 276, Ct. 261, Ed. 609. 
the merits follows the case the Bank the Metropolis New 
England Bank, How. 234, Ed. 115 and Id., How. 212, 
Ed. 409. That much conceded, but argued, was 
the Hosier Case, that the Bank the Metropolis Case has been im- 
pliedly overruled the later National Bank Ins. Co., 104 
54, Ed. 693 and Union Stockyards Nat. Bank Gillespie, 
137 411, Ct. 118, Ed. 724, each which the bank 
was held liable the ground that had notice the beneficial own- 
ership funds deposit. 

The second Bank the Metropolis Case lays down three rules 
the liability banks beneficial owners funds deposit. 
Under the first rule, notice the bank the trust character the 
funds sufficient defeat its claim lien. Under the rule, 
without such notice the bank has changed its position its injury 
after the making the deposit, entitled assert its lien. Under 
the third rule, the bank has such notice, and has not changed its 
position, not entitled assert its lien. only the absence 
notice that the bank rely upon either the second the third 
rule. Under either these three rules becomes necessary de- 
termine whether not there was notice the bank. there was, 
that ends the inquiry, and there necessity further and de- 
termine whether not the bank has changed its position its injury. 

are therefore unable agree the argument that the Bank 
the Metropolis Case has been impliedly overruled the later de- 
cisions the Supreme Court relied appellant. each those 
later cases, having been decided that the bank had notice, the effect 
lack notice did not arise and was not considered. 

The judgment affirmed. 
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CLAIMANT NOT ENTITLED PAYMENT OUT 
GUARANTY FUND 


State rel. Spillman, Attorney General, Clinton State Bank 
Clinton, Supreme Court Nebraska, 218 Rep. 


The claimant purchased through state bank liberty bonds 
the sum $2,000. The bonds were never delivered the claimant, 
but were left with the bank for safe-keeping. Without the knowl- 
edge consent the claimant the bonds were sold the bank. 
The bank subsequently became insolvent and the claimant sought 
have the amount the bonds paid out the state guaranty 
fund. was held that the claimant was not entitled payment 
out the fund the transaction between him and the bank did 
not constitute deposit protected the fund. 


Suit the state, the relation Spillman, Attorney Gen- 
eral, against the Clinton State Bank Clinton, which Hill 
was appointed receiver and which John Cerny, Sr., presented 
From judgment allowing the claim against the bank and 
ordering payment out the guaranty fund, the receiver appeals. 
Affirmed part, and reversed part, and remanded. 

ton State Bank. 

Butler, Rushville, for appellee. 


REDICK, J.—Claim John Cerny, Sr., against Clinton State 
Bank, insolvent, the hands receiver duly appointed. Claimant 
filed his petition alleging that April 24, 1918, through the Clinton 
State Bank, claimant subscribed for and purchased third liberty loan 
bonds the sum $500, and October 15, 1918, fourth liberty 
loan bonds the sum $1,500; that said bonds were never delivered 
claimant, but were left the said bank for safe-keeping, 
and subsequently, without the knowledge consent claimant, were 
sold said bank. Petitioner prays that his claim may allowed 
against the bank and paid out the state guaranty fund. Hill, 
receiver, demurred the petition the ground that did not state 
facts sufficient constitute action, nor show claim 
properly allowable against the depositors’ guaranty fund. The de- 
murrer was overruled and judgment entered allowing the same against 
the bank and ordering payment out the guaranty fund. The re- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 330. 
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ceiver refused plead further, elected stand upon his demurrer, 
and brings the here appeal. 

The demurrer should have been sustained. The statute (Comp. 
St. 1922, 7982 seq.) provides only for the protection state bank 
depositors, and has many times been held that create deposit 
within the meaning the statute ‘‘it necessary that money its 
equivalent shall intention and effect placed the com- 
mand the bank under which not transgress specific 
limitations the bank guaranty law.’’ State Farmers’ State Bank, 
111 Neb. 117, 196 908, and State Atlas Bank, 114 Neb. 650, 
209 334. The transaction depositing money bank one 
well the title the money deposited passes the bank 
and the relation debtor and creditor created between the parties 
express contract necessary implication. was this class 
transactions that the statute was intended cover. The transaction 
question entirely different nature; the title the money 
the bonds purchased therewith did not pass the bank; was 
mere bailee for specifie purpose, and when sold the bonds without 
the consent claimant was guilty conversion, 
claim was tort, not The bonds, when procured, con- 
stituted special deposit, the title which was the claimant, not 
the bank. The plaintiff presents none the requisite 
characteristics deposit protected the guaranty law. These 
propositions are sustained the following cases: State Farmers’ 
Bank, 110 Neb. 676, 194 865; State Atlas Bank, 114 Neb. 
650, 209 334. 

The case State American State Bank, 108 Neb. 98, 187 
759, not point. There the agreement was for deposit, but the 
banker placed the funds the eredit another account, which fact 
the court held did not prevent the claim the customer 
coming deposit ordinary course. Also State Brown County 
Bank, 112 Neb. 642, 200 866, not point. that the 
bank received from claimant funds which knew were the proceeds 
sale cattle upon which the claimant held mortgage, but the 
claimant was ignorant the source the funds, and the bank placed 
the same the credit the mortgagor, and was held that the fund 
under the constituted deposit; from the 
the law implied agreement for deposit. the present case 
such implication arises. The other cases cited claimant are like- 
wise inapplicable. 

follows that the judgment the district court must re- 
versed far orders the claim paid from the state guaranty 
fund, and the cause remanded, with leave plaintiff file 
amended petition claiming preference upon the assets the bank, 
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advised that the facts warrant such claim; judgment allowing 
claim against the general assets the bank affirmed. 
Affirmed part and reversed part. 


PAYMENT NOTE PERSON OTHER THAN 
HOLDER 


Lind Smith, Supreme Court Oklahoma, 262 Pac. Rep. 663 


note executed favor the Conservative Loan Trust Co. 
and real estate mortgage given secure the payment the 
note were assigned the plaintiff and the assignment was duly 
filed for record. The land covered the mortgage was sold sub- 
ject the mortgage, and the purchasers, after the assignment 
the mortgage the plaintiff, paid $200 the loan company 
applied part payment the note. action the 
plaintiff recover the note and foreclose the mortgage, 
was held that the purchasers the land made this payment 
their own risk the loan company was not the agent the 
plaintiff for the purpose collecting the principal 
the note. 


Action Elma Lind against Docia Smith and others 
note and foreclose mortgage. Judgment for defendants, and 
plaintiff appeals. Reversed, with directions. 

Kirshner, House, Stroheker Bennett, Kansas City, Mo., and 
McKeown Green, Ada, for plaintiff error. 

King Delaney, Ada, for defendants error. 


LESTER, J.—The parties this appeal appear this court 
the same position the district court. 

Elma Lind, plaintiff, sued Docia Smith and Smith, de- 
fendants, recover the principal sum $600, together with certain 
interest promissory note the said defendants favor 
the Conservative Loan Trust Co., and foreclose the real estate 
mortgage given secure the payment said note. 

Additional persons were made parties defendants, among them be- 
ing Forde Harrison and Lillian Harrison, his wife. 

appears that after said note and mortgage were executed and 
delivered the plaintiff, the last-named defendants purchased the 
real estate subject said mortgage. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 994. 
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The note sued was executed August 10, 1918, and became due 
and payable November 1923. 

The Conservative Loan Co., whom said mortgage was given 
secure said note, did the 7th day September, 1918, assign said 
mortgage the plaintiff, and the 22nd day November, 1918, 
said assignment was filed for record the office the county clerk 
Pontotoe County, Okl. 

October 1919, Forde Harrison made payment $200 
the Conservative Loan Co., which amount was applied part 
payment the $600 note due November 1923. The principal ques- 
tion here presented for review whether the Conservative Loan Co. 
was the agent the plaintiff receive and accept the $200 payment 
made Harrison the Conservative Loan Co. This question was 
the verdict the jury the district court decided against the 
the plaintiff, and the judgment rendered thereon 
not disturbed this court there any competent evidence rea- 
sonably tending support such finding. 

The plaintiff testified that she bought the note and mortgage from 
Bennett, the month September, 1918; that she had pos- 
session the said note all times from the date its purchase 
until suit thereon was filed; that she received the interest due said 
note from time time from Bennett; and that she never 
any time directly indirectly authorized the Conservative Loan Co. 
act her agent either collecting the principal interest 
said note. 

From careful examination all the evidence the record 
are unable find any competent evidence which disputes challenges 
the correctness the testimony the plaintiff this point 
any way tends show that the Conservative Loan Co. was the agent 
the plaintiff. 

The assignment the note the plaintiff was record long 
before the defendant Harrison made payment the principal sum 
the Conservative Loan Co. The said part payment the principal 
sum was made nearly four years before the due date said note. 

The instant similar nearly every respect that 
Monroe al. Kitterer (Okl. Sup.) 260 479, wherein this court, 
paragraphs No. and the syllabus, said: 


The plaintiff purchased note from local broker, who was 
the local agent the Conservative Loan Trust Co. the interest 
coupons came due the defendants paid the same the Conservative 
Loan Trust Co., who turn forwarded the amount its local 
agent who notified the plaintiff, upon receiving the notice, the 
plaintiff took the the office the local broker who issued 
his check the plaintiff for the coupons. The plaintiff canceled the 
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coupons and delivered them the broker, who returned them 
the Conservative Loan Trust Co. and the company delivered them 
the defendants. The defendants also paid the Conservative Loan 
Trust Co. $800 the principal the note before was due, which 
amount was never forwarded the plaintiff. Held, that the Con- 
servative Loan Trust Co. was not the agent the plaintiff, but the 
agent the defendants. 

Payment negotiable note before maturity any one 
other than the holder thereof, his duly authorized agent receive 
such payment, the risk the 


Finding that there competent evidence reasonably tending 
support the judgment the court, the same reversed with 
tions proceed with the said cause not inconsistent with the views 
herein expressed. 


BANK NOT PREFERRED CREDITOR INSOL- 
VENT BANK 


Bank Portland McCredie Bank, Kansas City, Missouri, Court 
Appeals, 300 Rep. 1018 


The Bank Portland, the request the Bank, 
transferred the correspondent the Bank, the sum 
$5,500 which was placed the the Bank 
its correspondent bank. part payment the sum advanced 
it, the Bank gave the Bank Portland check 
drawn another bank the sum $1,472.60. Before the check 
presented, the MeCredie Bank was closed. The latter 
bank did not have sufficient funds deposit with the drawee bank 
pay the check the time was given. When the McCredie 
Bank closed had deposit with correspondent bank the sum 
$1,568.90, which represented the balance the money placed 
its the Portland bank. The Portland bank sought 
have its claim for the amount $1,472.60 allowed preferred 
claim against the Bank. was held, however, that the 
relationship between the Bank Portland and the Bank 
was merely that and debtor and that the Bank 
Portland was not entitled have its claim allowed 


Action the Bank Portland against the Bank and 
others. From the judgment, plaintiff appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Baker Baker and Cave Cuthbertson, all Fulton, for ap- 


Whitlow, Fulton, for respondents. 


WILLIAMS, C.—This comes from the court Calla- 
way County, Mo. The case involves claim the sum $1,472.60. 
The claim the Portland Bank Bank now the 
hands the state commissioner the process liquidation. 
The appellant contends entitled have its claim allowed 
preferred claim. 

The Bank, located MeCredie, Callaway County, Mo., 
was September 27, 1926, and for long time prior thereto, en- 
gaged general banking business. The Portland Bank was also 
doing banking business the same time Portland, Callaway 
County, Mo. Portland and were about miles apart. 

The MeCredie Bank closed its doors and was placed charge 
the state finance department September 29, 1926. September 
27, 1926, the MeCredie Bank had outstanding drafts which would 
presented the Stockyards’ National Bank September 27th 
28th. Without disclosing the imperative need, the cashier and the 
president the MeCredie Bank called the home the president 
the Portland Bank and pursuaded the Portland Bank transfer 
the sum $5,500 from its correspondent bank St. Louis the 
the Bank the Stockyards’ National Bank, 
which was the correspondent the MeCredie Bank. This transfer 
was made wire from the Portland Bank its correspondent. 
payment that transfer, the officials the MeCredie Bank gave 
the Bank Portland note signed the MeCredie Bank the sum 
$2,500. This note not involved this case. Certain customers’ 
checks drawn other banks were delivered. These checks were paid 
and are not involved this check was given the MeCredie 
Bank the Portland Bank for $1,472.60 drawn its the 
Callaway Bank, located Fulton, Mo. This check was put the 
usual course collection, but did not arrive the Callaway Bank 
until after the MeCredie Bank was closed. This check, course, was 
not paid, and the non-payment this check the foundation 
this claim. 

The the Bank the Callaway Bank, was not, 
the date the check was given, sufficient pay this check. the 
time the MeCredie Bank closed, had deposit the sum $1,558.90 
the National Bank. This sum represented the balance 
the money deposited the Portland Bank the credit the 
Bank after paying the outstanding drafts the MeCredie 
Bank. due time the claim was presented for the amount $1,- 
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472.60, claimed the Portland Bank preferred claim. The 
claim was allowed general claim, and from the refusal allow 
said claim preferred claim the Bank Portland has appealed 
this court. 

The appellant relies upon the case St. Louis-San Francisco 
Co. Millspaugh (Mo. App.) 278 786. The facts that case 
were that railroad agent bought drafts and gave checks 
which were paid, therefor. The drafts were drawn Kansas City 
bank. The drafts were duly presented. Payment was refused because 
the bank was the hands the commissioner finance. The ruling 
St. Louis-San Ry. Co. Millspaugh, supra, rests upon 
the case Stoller Coates, Mo. 514. that case was 
expressly held that there was relation debtor and creditor 
ereated. further held that where bank sells draft another 
bank and receives cash therefor, knowing having reason believe 
insolvent and the draft will not paid, fraud, and the 
purchaser the draft will allowed rescind the purchase and 
recover the money paid therefor, the purchaser the draft was 
not general creditor. the case bar the relation debtor and 
general creditor was definitely established the transfer the funds 
from the correspondent the Portland Bank the correspondent 
the Bank. The Bank undertook pay the 
Portland Bank, but failed the amount the check, wit, $1,- 
472.60, pay the Portland Bank full. Again, the case bar 
the Bank did not receive cash for the $1,472.60, 
but undertook discharge its indebtedness the Bank Portland 
the giving the which was dishonored. 

think, therefore, that the St. Ry. 
Co. Millspaugh, supra, not point. 

The Thompson Bank Syracuse (Mo. App.) 278 
810, relied upon. that case note was deposited the bank 
for collection, and the court held that the money realized therefrom 
was impressed with the trust. not contended that the funds 
the Callaway Bank were impressed with trust. 

The case Federal Reserve Bank Millspaugh (Mo. Sup.) 282 
707, was which the relation principal and 
and not that debtor and was created. the case bar 
think the relation debtor and was established. 

The case Bank Poplar Bluff Millspaugh, 313 Mo. 412, 281 
733, 754, held that, when bank receives draft 
for collection and remittance only, title passed, and that re- 
lation debtor and was established. 

the Federal Reserve Bank Quigley (Mo. App.) 284 
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164, held that, under the facts, the relation principal 
and agent was created, and not that debtor and creditor. 

None the eases cited appellant seem exactly point. 

The mere drawing check not transfer the money, nor 
does lien the money. Merchants’ National Bank 
Coats al., Mo. 168. 

The transfer the from one bank another the ex- 
tending the credit the Bank Portland the Bank Me- 
Credie simply created the relationship debtor and and 
therefore the Bank Portland not entitled have its claim pre- 
ferred. American Bank People’s Bank (Mo. App.) 255 943. 
The judgment affirmed. 


PLEDGE BANK’S ASSETS INDEMNIFY 
SURETY DEPOSITORY BOND 


Ainsworth Kruger, Supreme Court Montana, 260 Pac. Rep. 1055 


December 29, 1922, the board directors the Farmers’ 
Merchants’ Bank Plains, Mont., adopted resolution author- 
izing the transfer certain notes secured mortgages the de- 
fendant, collateral security protect him from liability 
reason his suretyship upon bond given the bank secure 
county deposits. The notes mentioned the resolution were in- 
dorsed and delivered the defendant and the bank 
him written assignment all the notes and mortgages. There- 
after the bank was closed and receiver appointed. The county 
brought suit upon depository bond executed May 1923, 
and secured judgment against the defendant surety the 
bond. Thereafter the receiver the bank brought this action 
recover the defendant the securities delivered him the 
bank. was held that the receiver was not entitled recover. 
Among the points decided this were the following: That 
the bank had the right pledge its securities for the purpose 
indemnifying surety bond given secure county 
deposits, there being statute denying the right so; that 
the fact that the defendant had delivered some the notes the 
receiver for the purpose collection and had permitted the re- 
ceiver bring suit one the mortgages did not deprive the 
defendant the right the securities, appearing that the re- 
ceiver placed all the amounts him his 
trustee for the owner; that the fact that the defendant suffered 
loss under bond executed 1923 and not under the bond 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1038. 


THE BANKING LAW JOURNAL 


executed the year that the referred above was 
adopted did not prevent the defendant from retaining the 
ties, appearing that the resolution contemplated the execution 
the 1923 bond. 


Action Ainsworth, receiver the Farmers’ Mer- 
chants’ State Bank Plains, Montana, against John Kruger. From 
judgment favor defendant, plaintiff appeals. Affirmed. 

Ainsworth, Thompson Falls, for appellant. 

Leon Bulen and Murphy Whitlock, all Missoula, for re- 
spondent. 


CALLAWAY, J.—In the year 1922, and thereafter until Jan- 
uary 25, 1924, the Farmers’ Merchants’ State Bank Plains, 
Montana corporation, hereafter referred the bank, was engaged 
banking. was capitalized for $20,000. Messrs. Robison, Bulen, 
Larse and Kruger were the directors; Robison was president and 
Larse cashier. 

During the year 1922 the bank, order obtain its share the 
funds Sanders county for deposit, was required furnish the 
county depositary bond the amount $50,000. This the bank 
gave; Robison becoming surety for $20,000, Kruger for $20,000, and 
Larse for $10,000. 

meeting the board directors was held December 29, 
1922, all present. Mr. Kruger advised his associates that had been 
visiting relatives the Blackfoot country,’’ one whom had signed 
bond for the bank Ovando, which closed, with result that was 
Mr. Kruger told the other directors that ‘‘was 
done being bondsman; that was all there was witness 
testified. 

was supposed that the county treasurer who would soon take 
office would require new bond. The directors discussed the matter, 
cited the fact that would cost considerable sum pay the premium 
surety bond, and finally proposed protect Kruger giving 
him collateral consisting ‘‘slow real estate paper’’—notes secured 
mortgages upon real estate, the signers whereof were considered 
good, but slow paying their debts. this Kruger assented, and 
resolution was adopted unanimously, Kruger not voting, authorizing 
the transfer and delivery certain notes secured mortgages, 
specifically named, Kruger, collateral security protect him 
from liability reason his suretyship upon the depositary bonds 
court found, and, think, correctly. The notes mentioned the 
resolution, with the exception the Miller note, were indorsed, and 
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all were delivered Kruger. the same time the bank executed 
him written assignment all the notes and mortgages. Kruger, 
referred hereafter the defendant, thereafter held, and still 
these notes and mortgages, except instances where substitutions have 
been made, and except stated hereafter. 

May 1923, defendant signed new depositary bond which 
was contemplation when the resolution was adopted. 

The notes assigned the defendant aggregated $18,000 round 

All the foregoing acts were reported the superintendent banks, 
who made objection. 

January 12, 1924, the annual meeting, was 
passed which effect ratified the foregoing transactions between the 
defendant and the bank. 

There not any evidence tending show that the bank was in- 
solvent when the original resolution was passed, and think the 
record justifies the that, when the resolution January 12, 
1924, was adopted, none the directors deemed insolvent, and that 
its closing was not then within their contemplation. The evidence in- 
that the reason for its closing upon January 25, 1924, was the 
result run the failure the American Bank Trust 
Co. Missoula. 

The bank having closed, Robison was appointed receiver which 
position held until was sueceeded Ainsworth, the 
plaintiff. After the receiver was appointed, Sanders county brought 
suit upon the depositary bond May 1923, and judgment 
the defendant the sum $20,000, which judgment 
come final. 

Payment full the Louis Vacura note, held the defendant, 
amounting $4,331.25, was made Robison, who placed 
the amount received his own name under the designation ‘‘trustee 
for The same action was taken respecting $100 received 
upon the Clark note. The receiver was obliged obtain the Vacura 
note from the defendant order that might accept the payment 
tendered and deliver the note the maker. also obtained the 
Clark note order indorse payment thereon. 

was deemed advisable commence action foreclose what 
known the Miller mortgage, and for that purpose the defendant, 
agreement with receiver Robison, placed the Miller note and mort- 
gage the hands Mr. Bulen, who attorney law, for fore- 
closure. brought action thereon, secured judgment, and caused 
the mortgaged property sold. For convenience, the court 
found, the suit was prosecuted the name the receiver. the 
sale, there being other bidder, the receiver bid the property 
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his own name, and, pursuant this agreement with the defendant, 
made before the action was begun, assigned the certificate the 
fendant. 

The brought this action recover the defendant the 
securities above mentioned and prevent him from enforcing 
tion thereof and from receiving the collections already made thereon, 

The court made findings fact from which concluded that all 
the notes and mortgages question were delivered the defendant 
good faith, collateral security, secure him from liability upon 
the depositary bond, and that entitled hold them, and en- 
and exhaust the same the extent required satisfy his lia- 
that entitled have paid over him all sums collected 
the receiver upon the pledged notes, and likewise entitled 
hold the real estate bid the Miller foreclosure; and that the 
plaintiff has interest any the notes, mortgages, cash, except 
far there may overplus after the defendant’s liability 
Sanders county shall satisfied; and entered judgment favor 
the defendant. The plaintiff caused settled bill excep- 
tions, which included all the testimony taken the trial, and 
appealed from the judgment. 

the outset counsel for plaintiff challenges the authority the 
board directors state bank pledge the assets the bank 
indemnify surety upon bond given the bank secure deposits 
county money, and also the right director accept the pledge. 

Upon the first point suggested that the provisions section 
4767, 1921, and that section amended chapter the 
1923 Session Laws, 237, have some application; but this not so. 
This legislation relates the duties county commissioners and 
treasurers respecting the deposit public funds and the se- 
required for their protection, and can have reference the 
situation the bar. Whether the bank could lawfully have 
pledged the county treasurer assets other than those mentioned 
the statute, whether the county commissioners could have approved 
the same security for deposit county funds, not this 

The statute permitted the bank give the treasurer in- 
demnity bond, and did so. bank, the absence statute 
the contrary, and Montana have none, has right pledge 
its securities indemnify surety who signs bond its behalf 
order that the bank may obtain deposit public funds. 
National Surety Co., Colo. 482, 212 489; Page Trust Co. 
Rose, 192 673, 135 795; and see Cameron Christy, 286 
Pa. 405, 551; Richards Osceola Bank, Iowa, 707, 
294. 

Page Trust Co. Rose, supra, the court said: 
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‘‘In the instant case the bank Hamlet, located and doing busi- 
ness Richmond county, had express authority protect funds 
said county, deposited with the board commissioners, 
bond, with either personal corporate sureties. The bank has im- 
plied power, least, pay reasonable premium corporation 
duly authorized become surety its bond. must held also 
that has power, when required so, protect personal sureties, 
transfer assignment, good faith, assets value reasonably 
proportionate the liability such sureties, under the bond which 
given protect and thereby secure the deposits, such bond having 
been authorized and required statute.’’ 


National Surety Co., supra, directly 

Commercial Banking Trust Co. Citizens’ Trust Guaranty 
Co., 153 Ky. 566, 156 160, 950, Ann. Cas. 
1915C, 166, relied upon plaintiff, stands alone. Even upon the 
point decided seems opposed all the authorities. The decision 
rests upon the court’s construction Kentucky statute, which 
different from our own. From the language employed the justice 
writing the opinion would seem that the court recognizes ex- 
ception where the law requires security before deposit public 
funds can made. Cameron Christy, supra. However, the Ken- 
tucky case not point here. our Legislature desires declare 
that pledging securities indemnify surety works 
against depositors, and against policy, the way open it. 
See incidentally Session Laws 1927, 89, 112. 

defendant’s being director when the resolution Decem- 
ber 29, 1922, was passed: have seen, the lower court found, and 
the evidence sustains the finding, that the transaction was entire 
good faith. view our own decisions relating the powers and 
obligations corporations and directors between themselves, this point 
would hardly seem debatable. 

O’Rourke Grand Opera House Co., Mont. 459. 965, 
was held that the officers corporation may loan money 
for legal purposes, and hold and enforce their claims for repayment, 
provided they act good faith, and not obtain advantage 
the detriment the other stockholders. ‘‘An officer lending money 
the corporation may even demand and receive security for his ad- 
vancements. long has acquired the transaction ad- 
vantage which might not accorded any other creditor under the 
same his claim will upheld and 

Duffy Hastings, Mont. 22, 252 316, said that, simply 
thereby precluded, when acting good faith, from engaging or- 
dinary business transactions with the bank, nor denied the right 
deal fairly party with the bank. that required the 
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director that his dealings shall fair, and that shall take 
undue advantage his fiduciary relationship. See Tatem Eglanol 
Min. Co., Mont. 475, 113 295; Mayger St. Louis Min, 
Milling Co., Mont. 492, 219 1102. the last case cited said 
there not any implication that one who deals with corporation 
which director deals bad faith, the absence showing 
that has gained advantage thereby. 

Rawlings Light Co., 105 Tenn. 268, 206, the fore- 
going principles are recognized, after which the court says effect: 
This being so, why should the director not permitted secure in- 
demnity from possible loss because accommodation indorsements 
has made for it, the being going concern, continuing in, 
and expecting continue, business? see Minnesota Loan 
Trust Co. Car Co., 132 Minn. 277, 156 255; Sanford Fork 
Tool Co. Howe, Brown Co., 157 312, Ct. 621, 
Ed. 713. 

next insisted counsel for plaintiff that the defendant lost 
his right the securities claims have held pledge 
mitting the receiver collect thereon and retain the proceeds 
the collections made, bring suit receiver upon mortgage, bid 
the property receiver, and pay the costs the foreclosure suit 
from the funds the receivership. The plaintiff relies upon section 
8294, 1921, which provides that ‘‘the lien de- 
pendent possession, and pledge valid until 
pledged delivered the pledgee, pledge holder, hereafter 
and Brunswick-Balke-Collender Co. Higgins, Mont. 
11, 165 1109, which the elements contract pledge are 
discussed. But pledged notes may intrusted the pledgee the 
pledgor for special purpose, which will held that the 
pledgor while holding them does trustee for the pledgee (Na- 
tional Park Bank American Brewing Co., Mont. 257 
and that principle applies this case. The evidence shows that the 
receiver was obliged obtain the notes from the defendant order 
indorse payments thereon when payment was will 
remembered that, when the receiver obtained the money, 
place with the general funds the bank, but his own 
trustee for owner. There not any doubt that agreement was 
made between the receiver Robison and the defendant respecting the 
foreclosure the Miller mortgage; was the that the re- 
ceiver would foreclose the mortgage his official capacity, and, 
the property brought sheriff’s sale, the cash would turned 
over defendant, but, the receiver had buy the property, 
would assign the defendant the sheriff’s certificate sale. Whether 
the receiver was justified using the funds the bank the pay- 
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ment the costs the foreclosure proceedings matter which 
not have determine this action; not within the purview 
the pleadings. 

Finally, the plaintiff insists that, the defendant did not suffer 
any loss under the 1922, but did under the 1923, bond, cannot 
retain the pledged securities under the resolution December, 1922. 
The answer that the court found effect that that resolution con- 
templated the execution the 1923 bond, which the subsequent actions 
the parties confirmed. This conclusion fortified the resolution 
January 12, 1924, which was passed time when the parties did 
not anticipate the closing the bank, nor contemplate insolvency. 
The 1924 resolution was effect ratification the acts the 
parties with respect the pledged securities and the substitutions 
which had been made the interim. There doubt that the de- 
fendant, under facts disclosed, was entitled hold the securities 
which received while the 1922 bond was force indemnify him 
from liability under the 1923 bond. 

The bank secured the benefits derived from the deposits which were 
made consequence the execution the 1923 bond, and the 
receiver, acting for the corporation, cannot now escape the burdens 
the transaction setting plea that the transaction was effect 
ultra vires. stated Cameron Christy, supra: 


court equity. who seeks equity must equity. The cases 
are legion, and from many courts, which this sound rule equity 
and common honesty has been 


The judgment affirmed. 
Affirmed. 


SUIT AGAINST DIRECTOR BARRED 
STATUTE LIMITATIONS 


Anderson Anderson, United States District Court, Georgia, 
Atlanta Division, Fed. Rep. (2d) 331 


The receiver insolvent national bank brought suit against 
the directors. One the defendants, who had ceased 
director six years before the bringing the suit, contended that the 
action was barred him four-year statute limitations. 
The plaintiff contended that the Georgia statute providing that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1151. 
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suits for the rights individuals 
under statutes, acts operation law, shall 
brought ithin twenty days after the right action 
should applied rather than the four- -year statute limitations, 
and that since twenty years had not expired the defendant 
tor was still liable. The statute question could applied only 
appeared that the defendant had been guilty willful and 
knowing violation duty under the National Banking Act mak- 
ing him liable under title the United States Code, 
which declares that every director who participates 
any knowing violation knowing permission violate any 
the provisions “of the national banking law shall liable his 
personal and individual capacity for all damages which the as- 
sociation and shareholders any other person shall have sustained 
consequence such violation. the defendant was not charged 
with willful knowing violation any particular provision the 
National Banking Act was held that the four-year statute 
limitations which Georgia applies suits for negligence should 
applied rather than the twenty-year statute, and under the 
four-year statute the suit was barred against the defendant. 
was necessary apply Georgia statute limitations for the 
reason that suits recover against directors national banks, 
where limitation prescribed Congress, the state statutes 
limitations apply. 


Equity. Suit Anderson, receiver, against James 
Anderson, Pennington, and others. motion defendant 
Pennington dismiss the bill him. Dismissed defendant 
Pennington. 

Smith, Hammond Smith, Atlanta, Ga. (Victor Smith, 
Atlanta, Ga., counsel), for plaintiff. 

Little, Powell, Smith Goldstein, Atlanta, Ga., for defendant 
Pennington. 

Thurman, Monticello, Ga., and Lamar Rucker, 
Athens, Ga., for other defendants. 


SIBLEY, J.—This bill equity brought against the directors 
failed national banking association the receiver. discloses, 
paragraph 16, that Pennington, one the defendants, 
ceased director the year 1921, six years before the bringing 
this suit. Nothing alleged the petition the way con- 
cealment otherwise toll the statute limitations him. 
thereupon moves dismiss the bill him the ground that the 
matters complained and any liability his part 
therefor accrued, more than four years prior the filing the bill. 
The contrary contention that the Georgia statute (Park’s Ann. Civ. 
Code, 4360), providing ‘‘all suits for the enforcement rights ac- 
individuals under statutes, acts incorporation, 
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operation law, shall brought within twenty years after the right 
action accrues,’’ applied, and that twenty years not having 
expired, the defendant still liable. true that section title 
the United States Code declares that every director who par- 
ticipates assents any knowing violation knowing permission 
violate any the provisions the national banking law shall 
held liable his personal and individual for all damages 
which the association, its shareholders, any other person, shall have 
sustained consequence such violation. The liability here de- 
does not annul the common-law duty exercise ordinary care 
and prudence director, and violations both the statutory and 
duty may asserted one suit. Bowerman Hammer, 
250 504, Ct. 549, Ed. 1113 

the present petition there does not appear any direct and 
specifie charge willful and knowing violation duty under any 
particular provision the National Banking Act. not think the 
petition should held set forth cause action under Code, 
section title 12. There are references ‘‘excess loans’’ and 
made the several boards directors, but each 
the charge that they acted negligently and without proper 
eare. There charge willful knowing violation any par- 
provision the National Banking Act. settled that, 
suits recover against directors national banks, where limita- 
tion prescribed Congress, the state statutes limitations apply. 
Curtis, Receiver, Connly, 257 260, Ct. 100, Ed. 
222; Rankin, 197 154, Ct. 410, Ed. 702, 
Ann. Cas. 500. The general statutes Georgia apply suits for 
negligence limitation four years. The statute just above quoted 
only apply the suit had been based upon section 93, tit. 12, 
the United States Code. that this suit not based, 
the four-year limitation obviously correct. Council, Receiver, 
Brown, 151 Ga. 564, 107 867. the suit can considered one 
based upon the federal statute, should till opinion that was 
not case covered the Georgia Code, 4360, above quoted. That 
applies cases which there special liability created special 
charter statute, instanced numerous cases the early Georgia 
reports. The distinction observed pointed out Savannah 
Canal Co. Shuman, Ga. 171, 415, and Bigby Douglas, 
123 Ga. 635, 606. 

Where all persons injured breach duty are given right 
action, and not particular individuals, the fact that right 
action founded upon statute does not introduce the twenty- 
year limitation. Thus, although there Georgia statute declaring 
that railroad company shall liable all persons who are injured 
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their person property the running operation their trains, 
unless the company shall make appear that they and their agents 
exercised all reasonable and ordinary and diligence, this statu- 
tory liability declared has never been supposed under the 
twenty-year limitation. So, statute Georgia gives right 
recovery various classes persons injured the homicide an- 
other, but one has ever contended that this liability came under 
the twenty-year limitation. these and numerous other the 
uniform construction the law has been that the ordinary statutes 
limitation apply. Section title the United States Code 
permits recovery every person damaged, according the damage 
has suffered, and, although several classes are named, the provision 
broad manifestly not create statutory liability favor 
individuals such contemplated Georgia Code, 4360. 

therefore hold that under view the petition, any element 
damage sought recovered therein can longer period 
limitation applied than four years. follows that Penning- 
ton cause action set forth, and the bill will dismissed 
him. 


HOLDER ENTITLED RECOVER TRADE 
ACCEPTANCES 


Westlake Mercantile Finance Corp. Merritt, California District 
Court Appeal, 262 Pac. Rep. 815 


The plaintiff was the indorsee two trade acceptances drawn 
and accepted the defendants. The acceptances were payable 
respectively June 30, 1925, and July 30, 1925, and each 
them contained provision that ‘‘the obligation the acceptor 
hereby arises out the purchase goods from the drawer, ma- 
turity being conformity with original terms 
action the acceptances the defendants contended that was 
agreed between the drawer and the defendants that the maturity 
the bills would depend upon performance the drawer the 
original terms purchase, that the drawer had not performed, 
that the plaintiff had actual notice the time took the accept- 
ances that the maturity thereof was dependant upon such perform- 
ance the drawer, and therefore the plaintiff took the accept- 
ances subject defenses. was held that the provision quoted 
above did not render the defendant’s promise pay conditional, 
and that appeared that the plaintiff took the acceptances 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 482. 
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before the drawer had breached its obligations under the contract 
and that the plaintiff took the acceptances without any notice 
infirmity therein the plaintiff was entitled recover. 


Action the Westlake Mercantile Finance Corp. against Chas. 
Merritt and Chas. Parlier, individually and copartners doing 
business under the firm name and style Merritt Parlier. Judg- 
ment for defendants, and plaintiff appeals. Reversed. 

George Woodruff and Woodruff, Musick, Pinney Hartke, all 
Los Angeles, for appellant. 

Elmer Jensen, San Jose (H. Blanchard, San Jose, 
counsel), for respondents. 


CASHIN, appeal from judgment entered for the defend- 
ants action two bills exchange, called trade acceptances 
each for the sum $420. 

The bills were dated April 30, 1925, and were drawn the de- 
fendants and accepted them the day they bore date. The in- 
struments were drawn Aristrocrat Distributing Co., the name 
this concern being affixed thereto Vellen, were made payable 
June 30, 1925, and July 30, 1925, respectively, and each contained 
the following recital: 


obligation the acceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with original 
terms 


And defendants denied that the bills were due payable, and 
alleged defense each cause action that maturity ‘‘was and 
dependent upon conformity with the original terms purchase, 
and that the Aristocrat Distributing Co. failed, refused, 
and neglected perform the terms purchase,’’ and ‘‘that the West- 
lake Mercantile Finance Corp., the plaintiff herein, and the assignee 
said Aristocrat Distributing Co. had notice that maturity said 
bill exchange was dependent upon conformity with the original 
terms purchase.’’ 

The defendants conducted mercantile business San Jose, and 
the amounts the bills were drawn and accepted represented 
the price certain washing machines which the drawer agreed sell 
and deliver the defendants. There was introduced evidence over 
objection written memorandum signed the drawer and delivered 
the defendants the time the bills were accepted. This memoran- 
dum, its terms which described the machines for the price which 
the bills were accepted, granted the defendants for the period 
one year the sales right for Aristocrat washing machines, and con- 
tained the following provisions: 
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ordered below shipped earliest convenience,’’ and 
further ‘‘that sufficient sales above goods have not been made 
either cash time paper cover amount and before maturity 
acceptances given herewith dated and 120 days from date said 
dealer may return end agreement any above goods remaining 
unsold shipping instructions furnished the time.’’ 


The defendants also testified that the drawer agreed ship the 
machines within two weeks, furnish salesmen and advertising mat- 
ter, and conduct advertising campaign further the sale the 
machines, all which failed do. According this testimony, 
the machines did not arrive San Jose until about July 1925, 
which time defendants refused accept delivery, and was shown 
that the latter June 29, 1925, registered letter addressed the 
drawer, which owing change the drawer’s address, was not 
delivered the postal authorities, attempted notify the drawer 
their election rescind the order the ground delay de- 
livery. 

According the witnesses for the plaintiff, whose testimony was 
taken deposition, the bills were indorsed the drawer plaintiff 
May 1925, the consideration paid therefor being the sum 
$789.60, and according the same testimony, the purchase was made 
without knowledge notice any infirmity the instrument. The 
testimony these witnesses was not contradicted, nor were the wit- 
nesses cross-examined the defendant. 

The court found that was agreed between the drawer and the 
defendants that the maturity the bills would depend 
formance the drawer the original terms purchase, that the 
latter had not performed, and that the plaintiff had actual notice 
the time the transfer the bills that the maturity both was 
dependent upon such performance the drawer, and conclusions 
law therefrom that the bills were not due payable, and that the 
plaintiff took the same subject defenses. 

The appeal was taken under the alternative method, and con- 
tended that the findings that the plaintiff had notice that the accept- 
ances were conditional are unsupported. 

was not alleged shown that the drawer the time the agree- 
ment was made did not intend perform, nor does the record dis- 
close testimony which supports the conclusion that the indorsee had 
knowledge the terms the sales agreement notice thereof other 
than the statement the transaction contained the recitals men- 
tioned. Moreover, shown the testimony defendants, breach 
agreement had occurred the time the bills were indorsed the 
plaintiff. The defendants contend, however, that the recitals were 
sufficient put the indorsee notice the provisions the sales 
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agreement, making the acceptances conditional, and that conse- 
quence the bills were not negotiable. 

Knowledge that instrument negotiable form was given 
consideration executory agreement which has not been per- 
formed does not deprive indorsee the character bona fide 
holder the absence notice breach (Flood Petry, 1655 Cal. 
App. 512, 197 365), which the present case had not occurred 
the time the transfer; nor does the fact that unqualified promise 
pay coupled with statement the transaction which gave rise 
the instrument render the promise conditional (Civ. Code, 3084; 
People’s Bank Porter, Cal. App. 41, 208 200). 

clear that the recital that ‘‘the obligation the acceptor 
the purchase goods from the drawer’’ was but state- 
ment transaction which gave rise the instrument, but defend- 
ants contend that the portion, ‘‘maturity being con- 
formity with original term meant that maturity should 
depend upon performances the drawer the terms the sales 
agreement, and that this agreement reference was made part 
the acceptances. 

The word ‘‘being,’’ the present participle the verb 
equivalent ‘‘which (Porter Ritchie, Utah, 381, 24, 
27), and has been held sufficient averment existing 
Fed. Cas. 222, No. 10,254), and the word means 
form and manner, resemblance, agreement har- 
(Webster’s International Dictionary). 

The language contract should interpreted most strongly 
against the party who caused the uncertainty exist, which pre- 
sumed the promisor (Civ. Code, 1654), and accordance with 
this rule has been held that drawee intends qualify attach 
condition his acceptance must distinctly and unmis- 
takenly, his will taken absolute Cor. Jur., 
Bills and Notes, 496, 323). the present the bills having 
provided definite dates payment, viz., June 30, 1925, and July 30, 
the recitals when read with these provisions accordance with 
the rule that contracts are construed entireties (Civ. Code, 
the words used being understood their ordinary and pop- 
ular sense (Civ. Code, 1644), created uncertainty when the 
bills should mature, but clearly referred the due dates the in- 
struments being the dates maturity which conformed with the 
original terms purchase. 

urged defendants that plaintiff has failed print its 
briefs, supplement appended thereto, required section 
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Code Civil Procedure, the portions the record upon which 
relies support its contention that the finding notice the 
condition unsupported, and, further, that appears from the testi- 
mony that Aristocrat Distributing Co. fictitious name under which 
Vallen was conducting his business, and not being shown that 
the provisions section 2466 the Civil Code were complied with, 
the action cannot maintained. 

the following cases the rule requiring the evidence relied upon 
appeal printed was construed one for the convenience 
the court (Oliver Robnett, 190 Cal. 51, 210 408; Gibbons 
Yosemite Lumber Co., 190 Cal. 168, 211 People Woods, 190 
Cal. 513, 519, 213 951; O’Connor West Sacramento Co., 189 Cal. 
207 527), and the present case plaintiff having printed its 
opening brief the material portions the testimony its witnesses 
respecting the circumstances attending the purchase the bills, there 
sufficient compliance with the rule. 

The question the capacity the drawer sue, the right 
plaintiff indorsee the bills maintain action thereon, was 
not raised the answer objection the trial, and cannot 
urged for the first time appeal. Sweeney Stanford, Cal. 635, 
444; Phillips Goldtree, Cal. 151, 313, 451; Cook 
Fowler, 101 Cal. 89, 431; Quan Wye Chin Lin Hee, 123 
Cal. 185, 783; Paff Ottinger, Cal. App. 439, 163 
Helms Mill Co., Cal. App. 442, 205 708. 

Defendants also contend that regardless whether condition 
was expressed the acceptance the court was not bound believe 
that the bills were purchased without notice the condition contained 
the sales agreement, and that the evidence justified finding the 
contrary. While the the witnesses question for the 
jury the trial court sitting jury, they are nevertheless bound 
the presumption that witnesses speak the truth, and the absence 
contradictory evidence other facts tending impeach their 
their testimony cannot disregarded. the declared 
law the state that constitute notice infirmity instru- 
ment negotiable form defect the title the person negotiat- 
ing the same, the person whom negotiated must have actual 
knowledge the infirmity defect, knowledge such facts that 
his action taking the instrument amounted bad faith (Civ. Code, 
3137), and mere knowledge facts sufficient put prudent man 
inquiry without actual knowledge mere suspicion infirmity 
defect the title does not preclude the transferee from occupy- 
ing the position holder due course unless the 
suspicions are cogent and obvious that remain passive would 
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amount bad faith (Popp Exchange Bank, 189 Cal. 296, 208 
113; Goodale Thorne, 199 Cal. 307, 249 11). 

the preseat case the bills were purchased for the plaintiff its 
president, whose employment, however, had ceased before his deposi- 
tion was taken. This witness testified the circumstances under 
which the purchase was made and the price paid, and finding con- 
trary his testimony the amount was made. Moreover, nothing 
appears from his situation the character his testimony which 
would reasonably support finding that his testimony was influenced 
improper motives, nor was his account the transaction inherently 
improbable. The same applies the testimony all the witnesses 
for the plaintiff, none whom were cross-examined contradicted, 
nor was the court for the reason above stated position find 
against their from the manner which they testified. 

The above testimony—and the record contains other evidence 
respecting the transaction between the drawer and the plaintiff—was 
insufficient support finding that the latter had notice fact 
knowledge the condition contained the sales agreement, and 
manifest that the finding notice was based upon the view the 
trial court that the recitals the bills were constructive notice 
the condition. 

being our conclusion that the bills with the acceptances were 
terms unconditional, and that the finding notice was unsup- 
ported, the judgment reversed. 


ASSETS INSOLVENT BANK HELD IM- 
PRESSED WITH TRUST 


Fokken State Bank Trust Supreme Court South Dakota, 
217 Rep. 512 


The plaintiff applied through the defendant bank 
Wadsworth Co. for loan used paying off mortgage 
held the Royal Union Life Insurance Co. Wadsworth 
sent check the defendant bank for the sum $5,416.40, the 
amount the loan. The defendant bank entered this amount 
its books the special account marked the 
Fokken Loan and forwarded the check Minneapolis 
bank, which collected from the drawee and placed the de- 
fendant’s The defendant bank sent the insurance com- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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pany draft for the amount due the mortgage, which draft 
was drawn the Minneapolis bank. When the draft was 
sented, the drawee refused payment. the following day the 
defendant bank was closed. this time the defendant had 
deposit with the Minneapolis bank about $12,000, which included 
the proceeds the check which the defendant had received from 
Wadsworth Co. The defendant was indebted the Minne- 
apolis bank the sum $14,821, and after the defendant closed 
the Minneapolis bank charged its account with the amount this 
indebtedness. The Minneapolis bank transmitted the examiner 
charge the defendant bank balance more than $3,000 
standing the defendant’s credit and also certain collateral se- 
eurity which the Minneapolis bank held. The plaintiff brought 
action establish trust against the assets the defendant bank 
for the amount the check which the defendant had received 
from the loan company and forwarded the 
was held that the defendant bank received the check for 
the purpose paying the mortgage held the in- 
surance company, its deposit the Minneapolis bank, view 
the defendant’s indebtedness that bank, was conversion 
the plaintiff’s money; and that the funds which the examiner re- 
ceived from the Minneapolis bank and the collateral, which was 
greatly excess the plaintiff’s claim, were impressed with 
trust favor the plaintiff for the amount the check 
question. 


Action establish trust Johann Fokken against the State 

Bank Trust Co. and another. From judgment favor plain- 

tiff and order denying new trial, defendants appeal. Affirmed. 
Perry Loucks, Watertown, and Roy Willy, Platte, for 

appellants. 

Dunham and Bohri, both Clark, for respondent. 


BROWN, J.—Plaintiff, who was the owner half section 
land Clark county, which there was mortgage the Royal 
Union Life Co. Des Moines, applied Wadsworth 
Co. Sioux Falls for loan $5,500, secured mort- 
gage the land, for the purpose paying off the mortgage the 
Royal Union Life. The application was transmitted through the State 
Bank Trust Co. Watertown, and was far completed Jan- 
uary 1924, that that date Wadsworth Co. transmitted the 
State Bank Trust Co., check, $5,416.40, that being the amount 
the $5,500 loan, less commission and revenue stamps the mort- 
gage. January 14th the State Bank Trust Co. entered its 
books special account headed, the ‘‘J. Fokken Loan Account,” 
eredited the check this account, and forwarded the check the 
First National Bank Minneapolis, where, January 15, was 
eredited the account the State Bank Trust Co., and was paid 
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the Minnehaha National Bank which was drawn. Jan- 
uary 17, 1924, the State Bank Trust Co. carried account with 
the First National Bank Minneapolis, and owed that bank bills 
payable the sum $14,821, and, collateral security for such in- 
debtedness, had pledged with the Minneapolis bank promissory notes 
amounting nearly $30,000. 

January the State Bank Trust Co. sent the Royal 
Union Life Insurance Co. draft the First National Bank 
Minneapolis for $5,333.33, payment the amount due the in- 
surance company’s mortgage, and the 17th that month this draft 
was presented the drawee, and payment refused. 

January the State Bank Trust Co. suspended business, 
and was taken charge, for the purpose liquidation, the super- 
intendent banks this state. 

January 17th, when the Minneapolis bank refused payment 
the draft, the State Bank Trust Co. had deposit the Minne- 
apolis bank approximately $12,000, which included the proceeds the 
$5,416.40 check transmitted the State Bank Trust Co. 
January 14th. After the suspension, the Minneapolis bank charged 
the account the State Bank Trust Co. with the amount its in- 
debtedness, and transmitted the examiner charge the balance, 
$3,818.73, together with all the collateral which held security for 
the indebtedness the State Bank Trust Co. the time the 
trial this action, the examiner charge had collected over $18,000 
this collateral, all which, together with the $3,818.73, had been 
placed the general cash assets the State Bank Trust Co. 
control the superintendent banks, which general cash assets, 
the time the trial, amounted approximately $29,000. 

Plaintiff brought this action establish trust his favor the 
amount $5,416.40, with interest from January 1924, the gen- 
eral cash assets the State Bank Trust Co., the theory that that 
amount his money had been traced directly into such general cash 
assets, and recovered judgment for that amount, with direction that 
the same paid pro rata with all other preferred claims, and, not 
satisfied full preferred claim, then that the balance share pro 
rata with the common claims against the State Bank Trust Co., 
and from this judgment and order denying new trial defendants 
appeal. 

Appellants that the effort the transaction was create 
ordinary deposit the State Bank Trust Co. favor Wads- 
worth Co.; that the relation debtor and creditor arose between 
Wadsworth Co. (or Fokken) and the State Bank Trust Co. when 
the Wadsworth check was received the State Bank Trust Co.; 
and they also contend that the plaintiff, Fokken, has cause 
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action all, but that Wadsworth Co. alone have right action 
against the State Bank Trust Co., and they also have right 
share pro rata with ordinary creditors. 

Respondent had given Wadsworth Co. his note and mortgage 
for the amount the loan, and was his money that came into the 
hands the State Bank Trust Co. when received the check 
Wadsworth Co., and the contention that respondent has 
action cannot sustained. 

The contention that the receipt the check the State Bank 
Trust Co. and the opening the account headed, ‘‘J. 
Fokken Loan constituted ordinary deposit, and created 
the relation debtor and between Fokken and the bank, 
likewise untenable. Fokken made deposit. The money was 
ceived the bank for the purpose paying off the mort- 
gage the Royal Union Life Insurance Co., and turning the balance 
Fokken, and its deposit the Minneapolis bank which the State 
Bank Trust Co. was indebted, and where knew the deposit could 
applied that bank discharge its indebtedness, was con- 
version Fokken’s money. When the Minneapolis bank applied that 
money payment such indebtedness, and released the collateral 
which held security for that indebtedness, that collateral became 
impressed with trust favor Fokken the extent which his 
money had contributed the payment the indebtedness secured 
thereby. 

the $3,818.73 which was returned the Minneapolis 
bank the superintendent banks this state, that must pre- 
sumed Fokken’s money. Plano Mfg. Co. Auld, 
512, 21, Am. St. Rep. 769, said: 


presumption governing modern courts tracing trust fund 
wrongfully mingled trustee with his own funds, out which 
aggregate has made disbursements the due course business, 
that used his own money preference embezzling that 


Applying that rule the present case, must conclude that 
more Fokken’s money was used discharging the obligation the 
State Bank Trust Co. the Minneapolis bank than was necessary 
make the balance due the Minneapolis bank after applying all 
the previous deposit the State Bank Trust Co., and that the 
$3,818.73 was Fokken’s money. 

That part Fokken’s money which, under the presumption re- 
ferred Plano Mfg. Co. Auld, had been used discharge the 
debt the State Bank Trust Co. the Minneapolis bank, con- 
tributed the release the securities held the Minneapolis bank, 


THE BANKING LAW JOURNAL 401 


and that extent those securities became impressed with trust 
Fokken’s favor. Fokken’s money, that extent, was thus directly 
traced into those securities which were returned the defendant, 
superintendent banks, and that extent should required 
account Fokken for the money realized from such securities. 

The examiner charge collected from this collateral, and placed 
the general assets the State Bank Trust Co., amount far 
excess the amount respondent’s claim, and the trial court 
rightly found that the general assets the State Bank Trust Co. 
became impressed with trust favor Fokken for $5,416.40, to- 
gether with interest from the time this money was received the 
State Bank Trust Co. 

The examiner charge testified that, except Fokken’s, ‘‘there 
were other claims filed against the State Bank Trust Co. wherein 
the claimants allege that thier alleged trust money went into the col- 
lateral the money received from the First National Bank Minne- 
apolis. 

This testimony undisputed. thus appears that the court 
would have been warranted rendering judgment favor plain- 
tiff for the amount his claim paid out the general assets 
the control the superintendent banks, without regard any 
other preferred claims, since Fokken’s money alone was directly 
traced into the $3,818.73 money, and the collateral returned the 
Minneapolis bank. 

not regard our conclusion this conflicting with the 
decision Birch International State Bank (S. D.) 208 167. 

the Birch Case plaintiff was denied the status preferred 
ereditor, because failed show that any money was collected 
its checks and came into the hands the defendant bank. The checks 
sent defendant bank were set off the clearing against checks against 
it, and, instead receiving any money the clearance, had pay 
large sum balance its ‘‘That being said the court, 
the bank which was turned over the superintendent 
banks did not represent those But the court quoted 
correct statement the law the following from Empire State 
Surety Co. Carroll County, 194 593, 114 435: 

that trustee mingled trust funds with his own and made 
payments out the common fund sufficient identification the 
remainder that fund coming the hands the receiver, not ex- 
ceeding the smallest amount the fund contained subsequent the 
commingling, trust property, because the legal presump- 


tion that regarded the law and neither paid out nor invested 
other property the trust fund, but kept 


That very situation presented the instant 


402 THE BANKING LAW JOURNAL 


The trustee mingled Fokken’s funds with its own the 
apolis bank, payment its indebtedness that bank was made out 
the common fund, the remainder that fund, $3,818.73, came 
into the hands the superintendent banks, trust property be- 
longing Fokken. like manner, the collateral, having been 
deemed part with the Fokken’s money, must regarded 
trust property his the extent that balance. 

The situation the instant case closely analogous that 
Am. St. Rep. 869, where $265 had been left with the bank 
livered another for deed real property, but the bank 
fully entered deposit, and failed before getting the deed. 
allowing the claim preferred claim the court said: 

not claimed that the $259 found the bank’s vault when 
failed the very money, part it, deposited Kimmel, and 
not necessary that should so. the money delivered the 
bank had been used its business had presumably either paid 
its debts pro tanto, its assets; and the general creditors 
the bank would the same the money found its 
possession were paid over execution the trust though the 
money deposited had been kept separate, and the identical money re- 
had been paid over.’’ 

seems that, ever money wrongfully misappropriated 
bank into the the bank,’’ has been done 
the case before us. 

There was error prejudicial appellants the judgment 
the trial and the judgment and order denying new trial are 
affirmed. 


DEPOSITOR NOT PREFERRED CREDITOR 
INSOLVENT BANK 


Andrew, State Superintendent Banking, Marshalltown State 
Bank, Supreme Court Iowa, 216 Rep. 723 


April 14, 1926, the claimant deposited the Marshalltown 
State Bank the sum $504.91, which amount $319.91 was 
checks. The deposit was made about 3.30 m., after the bank 
had closed for the day. The claimant was given credit his 
passbook for the entire amount the deposit, but, was the 
practice the bank strike its balance beginning o’clock 
m., the deposit did not appear upon the books the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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business transacted April 14th but was shown transaction 
the following day. About 5.30 April 14th the directors 
the bank decided that should closed and the bank did not 
open for business the following day. The claimant sought 
have his claim for the amount the deposit made April 14th 
allowed preferred claim against the receiver the Marshall- 
town Bank. contended that the deposit was really made 
the 15th April after the bank had ceased and that, 
therefore, the deposit was wrongful and was entitled recover 
the amount thereof. was held, however, that the instant that 
the bank received the deposit and gave the there- 
for his passbook the bank became the debtor the claimant and 
the deposit was, therefore, made April 14th even though ap- 
peared the books having been made the 15th. The plain- 
tiff, therefore, was not entitled recover the deposit the ground 
that the bank had wrongfully received it. The claimant further 
contended that was entitled recover the amount the checks 
deposited for the reason that the bank was his agent collect the 
checks. was held, however, that the presumption was that title 
the paper passed the bank the time the deposit and, 
the claimant failed this presumption, his contention 
that the bank was his agent for the the checks was 
without merit. The third ground which the claimant sought 
have his claim allowed preference was that the bank was in- 
solvent when his deposit was made and that officers knew that 
was insolvent and for this reason was entitled impress 
trust upon the funds deposited. The claimant failed show, how- 
ever, that the officers knew that the bank was insolvent the 
time the deposit was made and furthermore appeared that until 
4.30 m., April 14th negotiations were pending for the taking 
over the Marshalltown Bank another bank. was held, 
therefore, that the condition the bank the time the deposit 
was made was not such charge the officers with knowledge 
its inability meet its obligations and that under these conditions 
the claimant was not entitled impress trust. the court 
found against the claimant all his contentions was held that 
was not entitled have his claim established preference. 


Action the claimant against the receiver the Marshalltown 
State Bank obtain preference his claim against said receiver. 
From judgment the trial court establishing the said claim 
trust and preference, reason thereof, the receiver appeals. 

for appellant. 

Farber and Kearney, both Marshalltown, for ap- 


WAGNER, J.—The Marshalltown State Bank was open for busi- 
ness April 14, 1926, until the usual closing hour o’clock 


~ 
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This was the last day the existence the bank going concern, 
The bank was not closed the superintendent banking, but about 
5.30 said day the board directors the bank resolved 
cease its operation bank. the usual hour closing, afore. 
said, the doors were locked, and 3.30 the claimant made his 
presence known one the doors said bank, and, accordance 
with the rule custom the bank when patrons manifested desire 
enter after the doors had been closed, the janitor unlocked the door, 
and the claimant entered the bank, desiring make deposit, having 
his passbook, and having his possession $185 currency and 
$319.91 checks. passed the same over the counter one the 
tellers the bank, who gave the claimant credit his passbook for 
the entire amount both and checks, and the claimant re- 
tired from the bank. was the practice custom the bank 
strike its balances beginning o’clock m., and any deposits re- 
after o’clock did not appear upon the books the bank 
business transacted that day, but transactions the following day. 
Thus the deposit the claimant shown upon the books the bank 
having been made the 15th day, instead the 14th day, 
April. 

Claimant makes some contention that his deposit was not general 
deposit. shown the record that, had the claimant drawn 
checks against his account, they would have been honored. Moreover, 
the fact that the claimant his own volition received credit his 
passbook for the amount the cash and checks negatives his claim 
that the deposit was not general deposit. the distinction be- 
tween general deposit and special deposit, and between general 
deposit and deposit, see Officer Officer, 120 Iowa, 389, 
947, Am. St. Rep. 365. From the there pointed 
out, hold that the deposit made the claimant was general 
deposit. Whatever assets the bank had the 15th day April, 1926, 
went into the hands the receiver. 

contended the claimant that since said deposit appears 
eredited the books the bank the 15th day April, 1926, 
said date was the date his deposit, and since, that time, the bank 
had ceased function such, the deposit was wrongful, and 
entitled, reason thereof, recover the same. The deposit made 
the claimant occurred the time when left the money and 
checks with the bank and received credit therefor his passbook, and 
the matter giving him upon the books the bank was 
mere matter bookkeeping, which, according the custom and usage 
the bank, was made the following day. What are commonly 
banking hours are created for the mere convenience the bank. 
Any business transacted between the bank and others certain 
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day, although after banking hours, transaction that 
day, although may not appear upon the books the bank until 
the following day. The instant that the bank received the deposit 
and gave the claimant credit therefor his passbook, the bank be- 
the debtor and the claimant the creditor. The depositor had 
right immediately draw upon the same. therefore hold that the 
deposit was made the 14th day April, and before any resolution. 
the board directors cease the operation the bank. See 
Ruskay (C. A.) (2d) 143. 

next the claimant that, far the checks 
the amount $319.91 are concerned, the bank became the agent 
the claimant for their collection. This subject fully discussed 
Acme Hay Mill Feed Co. Metropolitan National Bank, 198 
Towa, 1337, 201 129. there held that, where customer 
bank indorses the order the bank checks drafts, and given 
eredit for the amount thereof, and has the right check against the 
eredit given, the absence agreement understanding 
the contrary, proof from which such under- 
standing may inferred, the presumption that title the paper 
passes the bank, and the relation debtor and creditor created. 
See, also, Palo Alto County Ulrich, 199 Iowa, 201 


Dubuque Fruit Co. Emerson, 201 Iowa, 129, 206 672. The 
claimant had the right check against the amount which had 
deposited. 

What there the record overcome the presumption thereby 
The claimant relies upon what appears 
which follows: 


bring your book with your deposit. See that the entries 
agree with your ticket. This bank receiving out town checks and 
other acts only your agent, and does not assume any 
responsibility beyond due diligence its part, the same its 
own 


not shown the record upon what bank, banks, the checks 
were drawn (or whether the banks upon which drawn were located 
within-or without the city Marshalltown). The burden rested upon 
the claimant overcome the presumption that the title the checks 
passed the bank. has failed his proof, and therefore this. 
the claimant without merit. 

earnestly contended the claimant that the record shows 
that the time his making his deposit, the bank was insolvent, and 
that its officers knew that was insolvent, and that, reason thereof, 
entitled impress trust upon the fund deposited and which 
came into the hands the receiver. Palo Alto County Ulrich, 
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supra, held this character that, before the claimant 
ean prevail, must shown that the bank was insolvent, and that 
the officers the bank had knowledge its insolvency, that its 
condition the time receiving the deposit was such that they must 
charged with knowledge that would unable meet its obliga- 
tions, and that proof such knowledge such condition es- 
sential establish fraud the part the bank out which trust 
will arise entitling the depositor preference. said case cite 
approvingly Steele Commissioner Banks, 240 Mass. 394, 


must establish the conclusion that the trust company 
aecepted the deposit knowing through its officers that would not and 


not pay the money when demanded the 


The above and foregoing being the law, the question whether 
not the claimant entitled impress trust one fact for 
determination, and this matter the burden rests upon the 
ant. shown the record that negotiations were pending between 
the defendant bank and the First National Bank Marshalltown for 
the taking over the latter institution the former, and that the 
defendant bank had reasonable hope result might 
complished until 4.30 the 14th day April. The 
the defendant bank, witness behalf the claimant, 
testified 


think the advice came about that the negotiations 
with the First National Bank 


further testified that, his judgment the time the closing 
the bank, was solvent, and had sufficient assets that time 
pay the liabilities. Mr. Berkley, former employee the bank, but 
the examiner charge the bank the time when was called 
witness behalf the claimant, testified 


would say that April 14th the bank was solvent. opinion 
that going bank could now pay the liabilities from its assets.” 


not shown the record what the assets the bank 
sisted, nor what portion collectible, but shown that the de- 
positors will receive from the receiver from per cent. per 
their deposits. shown the record that, the time 
the bank ceased operation, had its vault the amount 
approximately $80,000, and had money deposit its 
banks—the sum $112,000. None its depositors had been refused 
payment, although there had been heavy withdrawals. Since the con- 
dition the bank moneys available hereinbefore shown, 
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and since the foregoing negotiations were pending between the two 
banks, apparent that its condition the time receiving the 
deposit from the claimant was not such charge the officers the 
bank with knowledge inability meet its obligations. See Palo 
Alto County Ulrich, supra. 

The claimant having failed the requisite proof, the order and 
judgment the trial court reversed. 

Reversed. 


PERSON TAKING INSTRUMENT SECURITY 
FOR PRE-EXISTING DEBT HOLDER 
DUE COURSE 


Commerce Trust Co. McGirk State Bank McGirk, Kansas City, 
Missouri, Court Appeals, 300 Rep. 526 


existing antecedent debt affords sufficient consideration 
make one who accepts negotiable instrument before maturity 
security for such debt holder for value. 

The fact that the transferee certificates deposit knew that 
the payee the certificates was heavily debt and paying eight 
per cent. interest his indebtedness while the certificates bore 
only three per cent. interest does not show knowledge the part 
the transferee that the certificates were issued without con- 
sideration. 


Action the Commerce Trust Co. against the State Bank 
and others. Judgment for defendants, and plaintiff ap- 
peals. Reversed and remanded. 

James Goodrich, Leedy, and Milford Rider, all 
Kansas City, for appellant. 

Embry Embry and Gill, all California, Mo., for re- 
spondents. 


BLAND, J.—This action two counts, each being upon 
deposit issued the name the defendant, the 
Both the were dated August 20, 1921, one the sum 
$2,000 and the other the sum $3,000, and payable six months 
after date funds; they bore three per cent. interest per 


similar decisions see Banking Law Journal Digest (Third 
497, 492. 
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annum from date but interest after maturity. The certificates 
were indorsed and delivered said Severin before maturity plain- 
tiff. the close testimony the court the request 
defendants instructed the jury return verdict favor defend- 
ants both counts the petition, resulting verdict and judg- 
ment their favor, and plaintiff has appealed. 

The testimony tends show that the Motor Finance Co., 
poration Kansas City, which Severin was president, together 
with Severin individually, was indebted plaintiff August 27, 
1921, upon several notes, one the notes being the sum $20,000, 
dated August 1921, and due upon demand. This note was 
chattel mortgage certain the corporation’s place 
business. August 27, 1921, Severin brought plaintiff the two 
certificates deposit question and offered them take the 
place certain motorears covered plaintiff’s chattel mortgage. 
Severin had sold these motorears understanding that was 
pay over the sale price thereof plaintiff its debt but reported 
said date that was unable make this payment. Therefore, 
the certificates deposit were taken additional security be- 
the chattel mortgage had been made less value reason 
the sale the motorears. Severin delivered the certificates plain- 
tiff which agreed accept them security, view the fact that 
the had been sold, until the factory with which Severin was deal- 
ing, sent some new cars with shipper’s order bill lading with sight 
draft attached. These papers were come through plaintiff bank and 
when they arrived the latter was use the certificates deposit 
pay the draft, Severin stating that the factory had agreed accept 
the certificates payment the and plaintiff was take the 
bill lading covering these new substituted collateral security 
for the $20,000 note. The certificates were never exchanged for the 
draft and bill lading because the State Bank 
doors before the arrival the shipment 

The debt, which Severin delivered the unpaid 
deposit plaintiff bank, remains unpaid amount 
greatly excess the certificates question. The State 
Bank was taken charge the state commissioner finance and 
was the time the trial possession the defendant Cole, 
special deputy commissioner charge defendant bank. 

The records defendant bank show that the certificates de- 
posit sued were duly recorded the records the bank kept for 
that purpose and that Moore who signed them eashier 
and member the board directors, executive officer 
and the manager the bank, and that received all its deposits 
and had the custody the bank’s books. 
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The separate answers defendants pleaded that the certificates 
deposit were executed without consideration the defendant bank 
and defendants sought show the trial that money was ‘‘de- 
posited with the McGirk State Bank for these certificates sued 
this but objection was sustained the question. 

insisted that the court properly sustained the demurrer 
the evidence for the reason the certificates were delivered plaintiff 
collateral security for pre-existing indebtedness the bank and 
there was other consideration shown for their delivery it. 
support their contention that one who takes collateral security for 
pre-existing debt not holder the collateral due course, de- 
fendants rely upon the case Estes, 218 Mo. App. 109, 262 
399, 403, decided this court, and Wright Mississippi Trust 
Co., 144 Mo. App. 640, 129 407, decided the Springfield 
Court Appeals. The rule claimed defendants was force 
this state prior the enactment the Negotiable Instruments Act 
but that act changed the rule. The existence that act was overlooked 
the Kineaid and Wright Cases. However, what was said the 
Kineaid Case reference the matter was obiter and the Spring- 
field Court Appeals has later taken different view the matter 
than that announced the Wright Case. See Aab French (Mo. 
App.) 279 435; State Bank (Mo. App.) 
290 449. Since the enactment the Negotiable Instruments 
Law existing antecedent debt affords sufficient consideration 
make one holder for value who accepts negotiable be- 
fore maturity collateral security for such pre-existing debt. Aab 
supra; State Bank supra; National 
Bank Commerce Morris, 156 Mo. App. 43, 1008; State 
Bank Freeport Cape Girardeau Co., 172 Mo. App. 662, 
155 1111; Central Bank Lyda (Mo. App.) 191 245. 

Even had the certificates been executed without any consideration 
the State Bank, defendants were not entitled verdict 
merely because plaintiff did not introduce evidence tending show 
that had knowledge such lack consideration. Where the 
defense action note the transferee before maturity for 
value lack consideration for its execution, defendant must show 
both the lack and plaintiff’s knowledge thereof. Estes, 
supra; Pattonsburg Savings Bank Koch (Mo. App.) 255 580, 
583; Bank Polk Wood, 189 Mo. App. 62, 173 1093. There 
evidence that plaintiff had knowledge the lack considera- 
tion, any. However, defendants rely upon the following testimony 
tending show knowledge the part plaintiff lack 
sideration for the note; the fact that plaintiff knew that Severin, the 
payee the sued on, was heavily debt and paying 
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eight per cent. interest his indebtedness, and that the certificates 
sued were bearing only three per cent. that when the officer 
the bank who dealt with Severin was asked whether was not 
unusual for Severin have deposits under the 
small town bank, this officer answered: 


sir, not exactly unusual; evident that, ordinarily, that 
business man Kansas City would not depositing actual money 
small town bank but those sort things not occur items 


consideration when accept security from customer whom 
have 


these cireumstances would not show knowledge the 
part the bank lack consideration, any, matter law, 
and are doubt whether they would afford even sufficient evi- 
dence such knowledge the jury. will borne mind 
that although actual knowledge may inferred from the facts and 
circumstances surrounding the acquisition the certificates plain- 
tiff, such knowledge cannot inferred from things that would merely 
put prudent man inquiry; nothing short actual knowledge 
bad faith will defeat plaintiff’s title. Newton County Bank Cole 
(Mo. App.) 282 466, 467. the last cited this court 
quoted approvingly the following from Depres, Bridges Noel 
Galloway (Mo. App.) 224 998, 1000: 


plaintiff’s evidence discloses all the facts and shows all 
the elements constituting him holder due course, disclosing 
damaging impeaching facts, and uncontradicted, then en- 
titled 


would seem that the facts shown the testimony relied upon 
defendants might possibly put prudent man inquiry but 
not apparent that they, themselves, are any evidence actual 
knowledge bad faith the part plaintiff taking the certificates. 
appears that, originally, the records the lower court showed 
that the motion herein arrest judgment was filed and overruled 
before the motion for new trial was filed and because this defend- 
ants insist that plaintiff waived its motion for new trial. But 
find that, upon the application plaintiff, the court amended the 
record pro tune show the filing its motion for new 
trial before the motion arrest was filed, and that the court acted 
upon the motions the order their filing. Defendants not 
complain the action the court amending the record and, 
fact, could not without themselves appealing. Adamson 
Palmer (Mo. App.) 293 465. 
The judgment reversed and the cause remanded. 


BANK AND INVESTMENT ITEMS 


ORGANIZATION INTERSTATE 
TRUST CORPORATION COMPLETED.— 
Completion the organization the In- 
terstate Trust Company’s 
sidiary, the Interstate Corporation, an- 
nounced George Silzer, president 
the trust company. The corporation, which 
will conduct general investment business, 
opened its offices May Liberty 
street, New York City. Active charge 
the Interstate Corporation will the 
hands Eberle Wilson, vice-president, 
formerly Edward Smith Co. 

Trust Company, the organization commit- 
tee the Interstate Corporation states that 
prompt and favorable response the 
proposed plan has been received from 
majority stockholders the Interstate 
Trust Company and the committee, there- 
fore, declares the plan effect. take 
advantage the plan, the stock certifi- 
eates Interstate Trust Company must 
presented the principal office the com: 
pany Liberty street today (Monday, 
May 7). The subscription price the 
stock the new corporation, which 
stock now held the trust company, $20 
per share. 

Officers the newly formed corporation 
are George Silzer, chairman the board; 
Isaac Alpern, president; Wilson, vice- 
president; Paul Beardslee, Harry 
Aumack, treasurer; and John Me- 
Mahon, assistant treasurer. 

The board directors includes 
Brown, chairman, St. Louis San Fran- 
Railway and chairman, Chicago, Rock 
Island Pacifie Railway; Witt Mill- 
houser Speyer Company; Arthur 
Smith, vice-president, Interstate Trust Com- 
pany; Ralph Wolf Speyer Company; 
William Griffin, president, Brady Se- 
curity and Realty Corp.; Alpern, 
president, Perth Amboy Trust Company; 
George Silzer, president, Interstate Trust 
Company; Edwin Hays, attorney, Hays, 
Hershfield Wolf; Albert Johnston, 
vice-president, The Borden Company How- 
ell Stillman, vice-president, Interstate 
Trust Company; and Eberle Wilson, 
Interstate Corporation. 


MATERIALS FOR THE STUDY 
BANKING.—Prentice-Hall, Fifth 
avenue, New York City, has published 
volume entitled “Materials for the Study 
Banking,” James Dysart Magee, 
University. The book covers one volume 
the entire subject banking and its al- 
lied fields. contains the best writings 
that have appeared concerning the various 


topics which embraces. These writings 
were selected after extensive search and 
are combined into continuous presenta- 
tion. 

The book divided into twenty chapters, 
The chapter headings which follow indicate 
the scope the work: Chap. 
tion: Financial Institutions; Chap. 
General Idea Commercial Bank from 
Its Sheet; Chap. III, Negotiable 
Instruments; Chap. IV, Credit Analysis; 
Chap. Deposits and Loans; Chap. VI, 
Note Brokerage—Acceptances; Chap. 
Clearing; Chap. VIII, Correspondent Rela- 
tions Between Banks; Check Collections; 
Chap. IX, Bank Organization and Manage- 
ment; Chap. Savings Banks; Chap. XI, 
Trust Companies; Chap. XII, Government 
Regulation Banking the United States 
1860; Chap. XIII, The National Bank- 
ing System; Chap. XIV, State Regulation 
Chap. XV, European Banking; Chapter 
XVI, The Canadian Banking System; Chap. 
XVII, The Federal Reserve System; 
XVIII, Agricultural 
Credit; Chap. XIX, Foreign 
Trade; Chap. XX, Cattle Loan and Auto- 
mobile Financing Companies. 

large number banking forms are 
given, including checks, drafts, promissory 
notes, financial statements, slips. 
forms used loans and discounts, bank 
statements, forms used foreign 
trade, ete. The book contains 769 pages 
and neatly bound flexible red cover. 
The price $5.00 per copy. 


INSTALLMENT SALES AND COL- 
LECTIONS.—Prentice-Hall, Fifth 
Avenue, New York City, has published 
book entitled “Installment Sales and Col- 
Bruant Griffin, manager 
the new business department the Na- 
tional Newark and Essex Banking Com- 
pany, Newark, The author was for- 
merly collection manager the Guaranty 
Banking Corporation Chicago and the 
Continental Guaranty Corporation New 
York. The book explains the practical 
methods increasing sales through various 
methods installment selling and collect- 
ing amounts due after the sales have been 
made. The following partial table 
the contents: 

Selling the Installment Plan, Install- 
ment Sales with Moderate Capital, Factors 
Passing Credit, Collection Psychology, 
Prophylactie Collections, Follow- 
Methods, Dictated Letters: Form and 
Personal Examples Successful Collection 
Letters, The Make-up and Mailing, Phones 
and Wires Collecting, Last-Resort Meth- 
ods, The Adjuster and His Methods, Attor- 


) 


BACK NUMBERS 


THE 


Banking Law Journal 
WANTED 


will pay $1.00 per copy 
for the following back numbers 
The Banking Law Journal 
upon their receipt this 
office 


September 15, 1890, (Vol. 3). 
October 15, 1890, (Vol. 3). 
1898, (Vol. 15). 
April, 1898, (Vol. 15). 

May, 1915, (Vol. 32). 
September, 1915, (Vol. 32). 
October, 1915, (Vol. 32). 
December, 1915, (Vol. 32). 
January, 1920, (Vol. 37). 
February, 1920, (Vol. 37). 


neys and Collection Agencies, Digest the 
Laws the Various States and Contracts 
Constitutional Sale and Chattel Mort- 
gages, Follow-up Systems Analyzed, Getting 
Your Men Started Right. 

The book bound dark red and 
205 pages, index. The 
price $4.00 per copy. 


INVESTMENT John Wiley 
Sons, Inc., 440 Fourth avenue, New York 
City, has just published volume entitled 
“Investment Trusts, Their Origin, Develop- 
ment and Operation.” The book the work 
Theodore Grayson, assistant professor 
finance, Wharton School, University 
Pennsylvania. 

The Investment Trust has been well 
known England for many years but 
institution comparatively recent 
growth and development this country. 
The rapidity with which the investment 
trust idea has developed recently the 
United States has been the cause attract- 
ing wide attention this new form 
financial enterprise. The book is, there- 
fore, timely one and one which should 
prove very useful bankers, attorneys, and 
others interested investment trusts. 

The opening chapter consists gen- 
eral review the investment trust and 
the reasons for its phenomenal 


growth this country. Some idea 
present status may gathered from the 
fact that there are now over 

The remainder the book divided into 
two principal parts. The first part de. 
voted the British Investment Trust 
consists the following chapters: Chap. 
Historical Development; Chap. II, Lays 
Governing British Investment Trusts; 
III, Formation and Organization; Chap, 
IV, Operation and Methods; 
Chap. Methods Investment; Chap. VI, 
Earnings; Chap. VII, Management; Chap, 
VIII, Analysis Typical Investment 
and Promoting Trust Over Seven-Year 
Period; Chap. IX, Analysis Unusual 
Investment Trust Over Thirty-Seven Year 
Period. The part, dealing with 
American Investment Trusts, made 
the following chapters: Chap. Develop- 
ment the Investment Trust the United 
States; Chap. II, American Methods 
Legal Organization; Chap. III, Capital 
Structure American Investment Trusts; 
Chap. IV, Management Trust 
Chap. American Investment 
Trusts Covering Capitalization, Assets, In- 
vestments, and Earnings; Chap. VI, 
eral Types Investment Trusts Which 
Seem Merit Special Consideration; Chap. 
VII, American Institutions Akin the In- 
vestment Trust. 

The book number tables 
balance sheet, revenue account, 
ratios reserve funds assets, distribu- 
tion investments, restrictions invest- 
ments, ete. 

The book bound red and con- 
tains 434 pages. The price $5.00 per 
copy. 


NEW YORK 
BUSINESS CORPORATIONS.—The United 
States Corporation Company, 153 Broadway, 
New York City, has just issued its Ninth 
Edition (1928) “New York Laws Affect- 
ing Business Corporations.” 

The object the publishers bringing 
out this book present, promptly after 
the adjournment the state legislature 
each year, under one cover and moder- 
ate price, the statutory law pertaining 
the organization and regulation private 
business corporations. 

There are included the General Corpora- 
tion Law, the Stock Corporation Law, the 
remaining provisions the Business Cor- 
porations Law, the provisions the 
Law applicable private business 
rations, the Uniform Stock Transfer Act, 
and statutory provisions relating 
lies and fraudulent practices 
stocks, bonds and other securities; the 
articles the Membership Corporations 
Law general application together with 
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Retail stores 
Telephone Service 


EVERAL 
coin box pay stations are use 
daily the public throughout the 
country. These are the retail 
stores the telephone. Within 
everyone’s reach, always ready for 
use—they are constantly adding 
their contribution the revenues 
the Bell System. 


Basic facts American Telephone 
and Telegraph investment 


With its predecessors, the American 


Telephone and Telegraph Company 
has paid dividends regularly for 
forty-seven years. Its stock held 
more than 420,000 investors. 
constantly seeking bring the 
nation’s telephone service nearer 
perfection. owns more than 
93% the combined common 
stocks the operating companies 
the Bell System which furnishes 
indispensable service the 
nation. Write for booklet “Some 
Financial Facts.” 


BELL TELEPHONE 
SECURITIES CO. 


195 Broadway 


New York City 


vil 


its 
the 
rusts 
into 
and 
Laws 
ment 
Year | N 
ribu- 
vest- 
con- 
per 
way, 
LI 


customers. 


PONCE| 


PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


reference the subject matter the ar- 
ticles which have special application; the 
General Associations Law; applicable pro- 
visions the Civil Rights Law, the Part- 
nership Law, the Penal Law, the 
General Construction Law, the 
Practice Act and the State Constitution. 

There are also 
statutes, the official recording and filing fees, 
and Synoptic Analysis which the rela- 
tionship the various corporation laws, 
and their provisions, are co-ordinated and 
digested. 

The decisions which have been rendered 
during the past sixteen years the New 
York Court Appeals, Appellate Division 


_of the Supreme Court and the Federal 


eourts, construing the statutory 
provisions, are also included. 

The book, which bound heavy paper, 
contains 451 pages, complete 
index. The price $2.00 per copy. 


NATIONAL CITY BANK OPENS PER- 
SONAL LOAN eyes 
the banking world have been focussed 
The National City Bank New York 
following the recent announcement Presi- 
dent Charles Mitchell the establish- 
ment that institution personal loan 
department make personal loans without 
salaried men and women 
amounts ranging from $50 $1,000 
discount per cent. 

The development partook the spectacu- 
lar, coming did time when at- 
tention was directed toward the subject 
finding solution for the problem small 
loans generally. The fact that America’s 
largest financial institution had entered 
field hitherto untouched large commer- 
cial banks also contributed make the 
notable. The response the public 


was immediate and emphatic, judge 
reports officials The National City 
Bank New York charge the new 
facilities which the outset will cen- 
tralized the bank’s branch 42nd street 
and Madison avenue, later extended 
the remainder the branches 
Greater New York. 

From borrowers, who qualify deposi- 
tors prospective depositors the com- 
pound interest department, the bank will 
require the signatures two responsible 
co-makers the note. The per cent. dis- 
count will constitute the only charge the 
borrower, service investigation fee 
charge any kind being imposed con- 
nection with the application for loan 
its arrangement. One year will allowed 
for the repayment loan. place the 
borrower position meet his obliga- 
tion when due, the bank provides that de- 
posits made weekly, semi-monthly 
order the required amount. 
These deposits will made regularly simi- 
lar deposits Christmas Club account 
and interest will paid these deposits 
the regular rate obtaining the bank’s 
compound interest department—3 per cent. 
per annum compounded 

typical example the manner which 
the personal loan plan operates fol- 
lows: loan $108, the bank’s dis- 
count per cent. amounts $6.48, leav- 
month for twelve months compound 
interest account amounts $108, sufficient 
pay off the loans. Interest the annual 
rate per cent. compounded monthly 
the monthly deposit amounts about 
$1.48 provided all deposits are made 
promptly. This interest accumulates and 
may used either reduce the amount 
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Larger Resources 


prompt and thorough Service 


With resources over $50,000,000 the Interstate better 
able than ever serve its correspondent banks whatever way 


they may desire. Whether its task large small, the service 


the Interstate will found both thorough and prompt. 


INTERSTATE 


TRUST COMPANY 


George Silzer, President 
Main Office: LIBERTY STREET, NEW YORK 


SEVEN BRANCH OFFICES GREATER NEW YORK AND VICINITY 
Member Federal Reserve System 
Capital, Surplus and Undivided 


over $50,000,000 


required for the final deposit start 
building cash reserve investment 
fund. 


NEW JERSEY BANKERS SECURI- 
TIES COMPANY OPENS NEW YORK 
New Jersey Bankers Se- 
curities Company has announced the open- 
ing its New York office the French 
Building, 551 Fifth avenue, where 
pies the entire thirty-second 

The company controls number finan- 
cial institutions—the Hobart Service Trust 
Company Passaic, J.; the Washing- 
ten Trust Company Newark, the Equit- 
able Title and Mortgage Guarantee Com- 
pany Passaic, and the Lebanon National 
Bank New York City. has contracts 
for the acquisition the Guarantee Trust 
Company Newark, the Journal Square 
Perth Amboy National Bank. addition, 
owns considerable stock the United 

The are: Hon. Edward Ed- 
wards, chairman, United States Senator 
from New Jersey and former governor 
New Jersey; Harry Weinberger, presi- 
the company, president Hobart 
Trust Co., Passaic, J.; Hon. 
James Minturn, vice-president the 
Justice Supreme Court New 


$7,000,000 


Jersey, vice-president Hobart Service Trust 
Co., Passaic, J.; David Smith, 
retary the company, director Broadway 
National Bank, Paterson, J.; Frederick 
Bidwell, treasurer the company, vice- 
president Hobart Service Trust Co., Pas- 
saic, J.; Frank Campbell, vice-presi- 
dent United Capitol National Bank, New 
York City; William Evans, director Na- 
tional Bank America, Paterson, J.; 
Hon. John Roegner, mayor 
J., vice-president and treasurer Garfield 
Trust Co., Garfield, 


SIXTH AVENUE BANK ELECTS SIX 
NEW DIRECTORS.—Election six new 
directors the board the Sixth Avenue 
Bank New York City following author- 
ization the State Banking Department 
the addition eight new members, has 
The new additions give the board total 
members authorized 19, two 
directorships remaining vacant. The new 
directors are Edwin Bruns, Jr., mem- 
ber the New York Stock Exchange; Jul- 
ius Bloomfield, president, Julius Bloomfield 
Co., Louis Barbano; Irving Feld- 
man, president, New York Realty Opera- 
tors, Ine.; Charles I.. Doty, vice-president, 
Sixth Avenue Bank, and Harry Barth. 

The Sixth Avenue Bank which opened 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 


THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING LAW JOURNAL, publi 

Monthly at Boston, Mass., for April 1, 1928. a 
-—~ of New ys County of New York, ss: 

efore me, a Notary Public in and for the State and county aforesaid 

John Edson Brady, who having been duly sworn according to a deposes aad one toe pyar 
Editor the Banking Law Journal, and that the the best 
edge and belief, a true statement of the ownership, management (and if a daily paper sha knowl. 
tion), ete., of the aforesaid publication for the date shown in the above caption required bee, 
Act of August, 24, 1912, embodied in section 443, Postal Laws and Regulations printed i. 
reverse of this form, to wit: ‘ baal 

1. That the names and addresses of the publisher, editor, managing editor and business man. 


ager are: 
Publisher 


Brady Publishing Corp., 465 Main St., Cambridge, Mass 
Editor 


John E. Brady, 71 Murray St., New York, N. Y. 
Managing Editor John E. Brady, 71 Murray St., New York, N. Y. 
Business Manager Alexander Puglisi, 71 Murray St., New York, N. Y. 


2. That the owners arg: (If owned by a corporation its name and address mu 
also immediately thereudder the names and addresses of stockholders owning or ‘holites Po 
per cent. or more of total amount of stock. If not owned by a corporation, the names and addressey 
of the individual owners must be given. If owner by a firm, company, or other unincorporate, 
concern, its name and address, as well as those of each individual member, must be given.) Brady 
Publishing Corp., 465 Main St., Cambridge, Mass.; Warren Publications, Inc., K. F. Warren Ww i 
Butt, J. R. Duffield and E. H. Youngman, all of 71 Murray St., New York, Bat 
3. That the known bondholders, mortgagees and other security holders owning or holding 1 per 
cent. or more of total amount of bonds, mortgages, or other securities are: (If there are none 
state.) None. 
4. That the two paragraphs next above, 'giving the names of the owners, stockholders, anj 
security holders, if any, contain not only the list of stockholders and security holders, as they 
appear upon the books of the company, but also, in cases where the stockholder or security holder 
appears upon the books of the company as trustee or in any other fiduciary relation, the name of 
the person or corporation for whom such trustee is acting, is given; also that the said two para. 
graphs contain statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear upon the books 
of the company as trustees, hold stock and securities in a capacity other than that of a bona fide 
owner; and this affant has no reason to believe that any other person, association, or corporation 
gh a interest direct or indirect in the said stock, bonds or other securities than as so Stated 
y him. 
5. That the average number of copies of each issue of this publication sold or distributed 
through the mails or otherwise to paid subscribers during the six months preceding the date 


shown is 


(Seal) 


This information is required from daily publications only. 


JOHN EDSON BRADY. 


Sworn to and subscribed before me this 30th day of March, 1928, 


Alexander Puglisi, 
Notary Public, New York County. 


(My commission expires March 30, 1928.) 


for business January 1928, reports splen- 
did progress for its first four months 


operation. present, net deposits total 
over $2,500,000, while total resources total 
over $3,500,000. The bank started business 
with $750,000 and surplus 
$250,000. 

Other members the board include 
Korrell, president, Sixth Avenue Bank; 
John Geery, president, Geery, Guthrie 
Co.; Henry Fruhauf, partner, Fruhauf 
Bros. Co.; Jules Horine, vice-president, 
Troy Machinery Corp.; Louis 
Lauer, president, Lauer Mfg. Co.; Clarence 
Lewis, vice-president, Indemnity Insur- 
ance Co. North America; William Hey- 
man, president, Heyman Goodman, 
John Mullen, Mullen Bloch, attorneys; 
Otto Schroeder; Howard Young, Howard 
Young Galleries; and Luther 
vice-president, Sixth Avenue Bank. 


NEW YORK BANKS MERGE.—Con- 
solidation the Bank United States and 
the Central Bank and Trust Com- 
pany, creating combined institution with 
resources more than $175,000,000, with 
surplus and undivided profits 
$20,000,000, was arranged April 26th. 
Directors both banks approved the plans 
for the merger. Stockholders both will 
meet May ratify the transaction. 


The Bank United States, which will 
the name the merged institutions, 
have its main office 535 Fifth 
the corner Forty-fourth street, the 
quarters now occupied the Central 
eantile Bank and Trust Company. 
will continue president the 
bank, while Stanley Mitchell, who has 
been president the Central Mercantile, 
will become chairman the board 
rectors. Saul Singer will continue 
tive vice-president. The following 
presidents the Bank United States 
will the board the merged insti- 
tutions: Robert Adamson, Joseph 
Brown and Henry Pollock. 

The directors will be: Robert Adamson, 
vice-president; Joseph 
Cowen, president Lionel Corporation; 
William Fischman, president William 
man, Ine.; Max Friedman Friedman 
Co., Gilman Gilman Paper 
Company; Frank Hedley, president Inter- 
borough Rapid Transit; 
president Continental Tobacco 
Frederick Hobbs, president, Slawson 
Hobbs, and trustee, Excelsior Savings Bank; 
Eugene Kline, president Kline’s, 
Isidor Kresel, attorney; George 
tillier, vice-president Pennsylvania Rail- 
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road; Edward Lewis, president 
Horton Ice Cream Company director 
Borden Company; Arthur Little, 
chairman Little Ives Co.; Henry 
Willis McCullough, treasurer Collins 
Aikman Co.; Stanley Mitchell, chairman 
the board; Milton Napier, president 
Tidewater Building Company; Henry 
Pollock, vice-president; Sadowsky, presi- 
Sadowsky, Inc.; Charles Silver 
American Woolen Saul Singer, execu- 
tive vice-president and president City 
Financial Corp.; Stephen Stephano Ste- 
phano Brothers; David Tishman, president 
Tishman Realty and Construction Company 
George Van Tuyl, Jr., banker; Morris 
White, president Morris White Company. 
Joseph father the present 
president, organized the Bank United 
States 1913. The resources have increased 
from $2,000,000 more than 
that time. Central Mercantile was or- 
ganized 1924. Its resources have in- 
ereased since then from $3,000,000 $60,- 
000,000. 

The Bank United States has not been 
merger prior this one. 


FIRST NATIONAL CHICAGO 
NEW ROOMS AND VAULTS.— 
The First National Bank Chicago, with 
its affiliated institutions, The First Trust 
and Savings Bank and The National Safe 
Deposit Company, formally opened their 
new banking rooms and vaults the week 
April The completed 18-story struc- 
ture fronts 190 ft. Dearborn street and 
extends 321 ft. along Monroe street Clark 
which the frontage just slightly less 


than that Dearborn. The structure com-. 


prises the First National Bank Building 
erected some twenty years and then the 
largest office building the country, the 
building immediately west the Clark 
street corner and new structure the 
north forming the Clark street entrance 
with bank thirteen elevators. 

The work alteration and unification 
has been going for three years and has 
cost, together with new vault equipment, 
marble, bronze and mahogany, the 
white predominating even the ceiling 
which makes the banking rooms unusually 
beautiful and attractive. The first floor 
The First Trust and Savings 
Bank, the and third The First 
National. The trust department located 
the fourth floor and the safe deposit 
vaults are the basement with separate 
storage vaults the sub-basement. The 
floors are served six elevators within 
the banks, 

connection with the formal opening 
the banks, through the courtesy the Chi- 


Todd representatives 
deserve the title 
“Experts Modern 


Check Methods” 


representative more than 
salesman. Because his training 
with his company and his day-by-day 
experience the business world, 
deserves your confidence. Whether 
not you are the market for one 
another his products you will find 
him capable assisting you all 
matters pertaining the protection 
business funds. For twenty-nine years 
his company has led check fraud 
prevention 
practice. invented those standard 
tools business—the Protectograph, 
the Check Signer, and the Todd 
Greenbac Check. 
number among the leaders all lines 
business, banking well manu- 
facturing. 

Let the Todd representative tell you 
what the Super-Speed Protectograph 
saving banks, business houses and 
industries everywhere check prepa- 
ration costs. Learn how the Super- 
Speed making new records time 
and labor saving the issuance 
dividend checks, payroll checks and 
other checks prepared quantities. 

Have Todd representative show 
you what the new Todd Check Signer 
tedious labor. How this remarkable 
machine signing 7500 9000 checks 
hour with the most nearly non- 
counterfeitable signature known! 


Get touch with the Todd office 
your city, write directly for 
complete information. 


The Todd Company, Protectograph 
Division (Established 1899). 1155 Uni- 
versity Ave , Rochester,N. Y. Sole 
the Protectograph, Super-Safety 
Checks and Todd Greenbac Checks. 


TODD SYSTEM 
CHECK PROTECTION 
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Quick Way Figure Bond Yields 


How quickly can your bond department answer inquiries rela- 
tive bond yields? How long does take, using the ordinary 
“basis book,” figure yield accurately? The new book 


unlike anything heretofore pub- well-known financial institution 
lished. basis book, but compiled this book and now 
yield book. gives the information used The National City 
Co.; and many others. 


Given the price, rate, and maturity, 
this new book tells once the This clearly printed, handsomely 
yields bonds, bound, gold-stamped book offered 
and stocks. All the figures are ac- two sizes: Desk Size, 
curate five ten-thousandths inches; Vest Pocket Size, 
one per cent. inches. Each size has 280 pages. 


The Banking Law Journal 
Murray Street New York, 
Send for Examination Copy 


The Banking Law Journal 
Murray Street, New York, 


Without obligation us, you may send copy “Yields Bonds and Stocks,” for five 
days’ Free Examination. want the (Check Choice) 


Vest Pocket Size, Desk Size, 


Within that time will either return the book, remit the purchase price. 
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Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Aquitania, Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN DEPARTMENT POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


Historical Society and number 
old-time Chicagoans, placed their lobbies 
historical exhibit covering the growth 
and development the city from 1863 when 
the bank was first opened. 
bank’s own records which passed through 
the great Chicago fire 1871 the in- 
dividual ledger 1863, interesting entry 
shows that the then president, Edmund 
Aiken, received his July salary. $166.66 
August 22nd. The original minute book 
the board directors, also displayed, 
showed the resolution open the bank 
July 1863, and alongside was the origi- 
nal charter the bank issued June 22nd 
that year the acting comptroller 
the United States. 

Deposit tickets, checks, drafts and cor- 
respondenee the 60’s and 70’s bearing the 
names noted people created great deal 
interest. The exhibit relics the 
great fire included table which passed 
through undamaged, crude signs which were 
used immediately after the conflagration, 
coins, silverware partially melted, 
and unusual lithographs 
and prints. were also display 
Many souvenirs and mementos Chicago’s 
second outstanding epoch, that the 
World’s Columbian Exposition. 


PARIS OFFICE THE EQUITABLE 
TRUST COMPANY MOVES.—The Equit- 
able Trust Company New York has just 


the removal its Paris office 
from Rue Paix its own building 
the center the city Rue Cam- 
bon, opposite the Hotel Ritz and within 
two the Place Vendome. Another 
but very short distance from the well 
known Rue Royale and Madeleine Church. 

This building with six stories and two 
basements covers ground area 32,000 
square feet. great banking room, 
brightly lighted huge skylights, are con- 
veniently grouped all the commercial and 
personal banking departments constantly 
used the public. separate room— 
continuation the main banking room 
—are concentrated number special de- 
partments devoted the service tour- 
ists. Other departments the company 

The most modern type American vault 
has been installed the basements The 
Equitable’s Paris building The York 
Safe and Lock Company. stories 
high and containing area approxi- 
mately 2,000 square feet, this vault the 
first its kind the continent Eu- 
rope. system safe deposit boxes and 
private coupon rooms provided the 
same plan use large New York 
City banks. Provision has also been made 
for boxes the European type order 
meet the requirements all nationali- 
ties. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal 
matters pertaining banking transactions, require other legal services, 
pend the following list Attorneys, who will found prompt and reliable 
discharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 

Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
{daho. 

KENTUCKY 
Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 

Telephone Cable Adi 
Spruce 4961, 4962 ion 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Blunt, 
Attorneys for Dakota, State Bank and Security 
Pank. 


Pierre 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank, 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 

(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. Eruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Du 
& Co., Western Union Telegraph Co., Iilinols 
Central Railroad Co., Chicago, Milwaukee & & 
Paul Railway Co., American Railway Express Co, 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce, ‘ord 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND 
310-311 Walker Bldg. 


Probate 
Bank Reference 


Seattle 


Corporation 
Law Collections 


WEST VIRGINIA 
Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and 


one 


the 

City 

ut 

tate 


Arecibo 


When You Think 


BANK 


Head Office—SAN JUAN 


Branches 
Mayaguez Caguas Ponce Santurce 


Specialize Collections 


and throughout the Americas, 
France, Spain and England 
The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 


intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


PORTO RICO 


Just NATURALLY Think 


AMERICAN COLONIAL 


Bayamon 


= 
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PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your depositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into cash? 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Vou. 
Our Transit and Collection Departments are continuous 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,400,000 


The Hanover National Bank 


the City New York 
Corner and Pine Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 


HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President q = 
JOSEPH BYRNE, Vice-President JAMES P. GARDNER, Vice-President 
WILLIAM CABLE, Vice-President and GORDON BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President : 
NIEMANN, Asst. Vice-President CHAS. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 4 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 3 


ELTON E. OGG, Manager Trust Dept. 


WALTER B. NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 
CHAS. B. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD. G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


FREDERICK A. THOMAS, Cashier 


